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INDONESIAN NATIONALIZATION MEASURES 
BEFORE FOREIGN COURTS 


By Martin DomMKE 


New York University School of Law 


In the wake of nationalist movements directed against the determination 
of The Netherlands not to give up their rights to West New Guinea, the 
Indonesian central government in 1958 nationalized Dutch properties, 
among them tobacco plantations. The 1958 harvest sent to Germany and 
The Netherlands was claimed by Dutch companies as their property by 
reason of their concession rights to the plantations. In proceedings for 
injunctive relief, they succeeded before Dutch but not before German 
courts. The latter dealt in great detail with the extraterritorial effect of 
foreign nationalization measures in a way which, as may be stated at the 
outset, deviates from basic principles of the international ‘‘law’’ of 
nationalization. 


The Nationalization Measures 


In West Sumatra, the independence movement? led to certain disturb- 
ances and taking over of Dutch properties by individual squatters. In 
order to restore order, Indonesian decrees and regulations provided for in- 
tervention of the military and civil authorities and for the supervision 
and administration, and subsequent taking over, of Netherlands enterprises 
by the Indonesian Government.? An administrative body, the Pusat Perke- 
bunan Negara Baru (New Central Agency for Government Estates), was 
set up by a decree of December 10, 1957, to carry out this government con- 
trol. By its preamble, the decree connects the enactment with the 
“struggle for the liberation of Irian Barat [West New Guinea].’’ The 
same reference appears in the preamble to Act No. 86 of December 31, 1958, 
the Nationalization of Dutch Enterprises Act.‘ Its Article 6 speaks like- 
wise of the ‘‘measures taken by the Government within the framework of 
the struggle for the liberation of Irian Barat against Dutch-owned enter- 
prises within the territory of the Republic of Indonesia.’’ It declares 


1 Ali Sastroamidjojo and Robert Delson, ‘‘The Status of the Republic of Indonesia,’’ 
49 Col. Law Rev. 344 (1949); and Charles Cheney Hyde, ibid. 955. 

*Government Decree No. 23, of April 16, 1958, Lembaran Negara 1958, No. 39, trans. 
in **The Measures Taken by the Indonesian Government against Netherlands Enter- 
prises,’’ 5 Netherlands Int. Law Rev. 227, 231 (1958). 

‘Lord MeNair, ‘‘The Seizure of Property and Enterprises in Indonesia,’’ 6 Nether- 
lands Int. Law Rev. 218 (1959), refers on p. 220 to a statement by the Minister of 
Economie Stabilization, on Nov. 21, 1958, whereby an Ordinance of the Central Military 
Authority ‘‘was intended to exercise supervision over the transfer of Dutch property.’’ 

*Statutes 1958, No. 162; trans. in U.N. Doe. A/AC.97/5, of Dee. 15, 1959, cited note 
60 below, p. 139; and in 6 Netherlands Int. Law Rev. 291 (1959). 
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(Article 1) Dutch enterprises as ‘‘nationalized and full and free property 
of the State of the Republic of Indonesia.’’ Article 2 provides for compen- 
sation to be determined ‘‘by a Committee whose members are appointed by 
the Government.’’ The payment ‘‘will be further regulated in a separate 
Act.’’ The Nationalization Act was implemented by various government 
decrees, especially Ordinance No. 2 of 1959, on Principles for the Execu- 
tion of the Act for the Nationalization of Dutch Enterprises,® Ordinance 
No. 3 on the Establishment of a Board for the Nationalization of Dutch 
Enterprises,® Ordinance No. 4 of 1959, which specified the Dutch-Owned 
Tobacco Agricultural Enterprises to be Nationalized,’ and Ordinance No. 
9 of 1959, relating to the fixing of compensation. All these Indonesian 
regulations contain official explanations, annexed to the ordinances, which 
will be considered later in statements by the German and Dutch courts. 


The German Court Proceedings 


Two Dutch companies, whose tobacco plantations in Indonesia had been 
nationalized, claimed property rights in the tobacco harvest of 1958, which 
had been shipped to Bremen, Germany. They sought preservation of their 
property rights to the tobacco now in the possession of the German-Indo- 
nesian Tobacco Trading Company in Bremen.® The German company with 
restricted liability was established by four Bremen tobacco-importing firms 
and the Indonesian administrator of nationalized tobacco plantations, the 
P.P.N. Baru. The Dutch companies claimed that the concessions they 
had long maintained on the plantations, some of them since 1872, gave 
them rights in the nature of ownership in the tobacco harvest in Bremen. 
Moreover, the nationalization should not be recognized, since no compensa- 
tion had been provided for in fact, and the measures were directed solely 
against Dutch nationals and thereby discriminatory. The nationalization 
was therefore in violation of established principles of international law. 
The recognition of Indonesian nationalization measures by German courts 
would be contrary to German law as well as German publie policy. er- 
man courts would also have to protect Dutch nationals against the breach 
of international law by a third state. The Dutch companies asked for an 
injunction against the German company, namely, to deliver the tobacco 
to a sequester, to be designated by the court, and to refrain from any trans- 
action regarding the tobacco, especially its sale or other disposal. 

The German company alleged that the Dutch companies did not have any 
property rights to the tobacco, since they were neither owners of the Indo- 
nesian plantations nor were the plantations in their possession when the 
tobacco was harvested in 1958. It further asserted that none of the reasons 
advanced for non-recognition of the Indonesian nationalization decrees were 
valid and that German courts must recognize the Indonesian Nationalization 


5 Statutes 1959, No. 5, trans. ibid. 296. ¢Statutes 1959, No. 6, trans, ibid. 3°! 
7, 


7 Statutes 1959, No. trans. ibid. 304. 8Statutes 1959, No. 16, trans. ibid. 307. 

9N.V. Verenigde Deli-Maatschapijen and N.V. Senembah-Maatchappij v. Deutsel 
Indonesische Tabak-Handelsgesellschaft m.b.H. 

10 Cited note 3 above. 
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Act of 1958. On August 21, 1959, the Hanseatic Court of Appeals (Ober- 
landesgericht) in Bremen dismissed appeals ™ from decisions of the District 
Court (Landgericht) of Bremen of April 21 and June 16, 1959, which had 
refused the issuance of injunctions requested by the Dutch companies.” 

The decisions of the German courts in the summary procedure for in- 
junctive relief are final; ** they are based on the finding that the Dutch 
companies could not prove their property rights to the tobacco harvest of 
1958, which was shipped to Bremen at the time the Dutch companies were 
no longer in possession of the plantations. However, both German courts 
dealt with the further question of whether, even if the Dutch companies 
had been the owners of the tobacco harvest, Indonesian nationalization 
measures were to be recognized abroad. In recognizing them, the courts 
excluded the application of concepts familiar to the international law of 
expropriation, among them review of the constitutionality of foreign 
nationalization decrees, their legality under international law, ineffective 
compensation of the former owners, discriminatory treatment, and the 
publie policy of the forum.** 


The Dutch Court Proceedings 


In the Amsterdam court proceedings,'* the Dutch company claimed that 
securities given by it to the Republiek Indonesie Bank Indonesia in 
Djakarta to cover obligations should be surrendered. Part of the securities, 
namely, 3476 bales of tobacco, had been placed by the bank at the disposal 
of P.P.N. Baru, the Indonesian administrator of the tobacco plantations, 
who subsequently sold the tobacco. Its value exceeded the company’s debt 
tothe bank. The company, thus relieved of its debt, asked the Dutch court 
to direct the Bank Indonesia to surrender the further security, namely, 
six warrants representing 6263 bales of tobacco located in Amsterdam. 
By order of the President of the District Court (Arr.-Rechtbank) of 
Amsterdam,’* the warrants were placed in the custody of De Twentsche 
Bank of Amsterdam, the bank acting as sequester and now a co-defendant 
in the court action. The Dutch company which had sold the tobacco on 
September 15, 1958, wanted to deliver it to the buyer for which transaction 
it needed the warrants. In the summary court proceedings De Twentsche 
Bank was directed by the President of the District Court on December 22, 


11 U 159/1959 and 1 U 201/1959. 

27 Q 12 and 13/1959, of April 21, 1959, concerning the tobacco shipped with the 
vessels Aeneas and Eumaeus; 7 Q 26/1959, of June 16, 1959, re vessel Ulysseus. 

18Pursuant to Art. 545(2) of the German Code of Civil Procedure, there is no 
appeal (Revision) available from a judgment of a Court of Appeals in injunctive pro- 
cedures; ef. Kaplan-Von Mehren-Schaefer, ‘‘Phases of German Civil Procedure,’’ 71 
Harvard Law Rev. 1193, 1260 (1958). 
Cf. Ignaz Seidl-Hohenveldern, ‘‘ Ausliindische Nationalisierungsmassnahmen und 
ire Beurteilung durch deutsche Gerichte,’’? 5 Aussenwirtschaftsdienst des Betriebs 
Beraters 272 (1959). 

*Senembah Maatschappij N.V. v. Republiek Indonesie Bank Indonesia and De 
Twentsehe Bank N.V. 

‘6 Nederlandse Jurisprudentie 1959, No. 73, p. 218. 


y 
y 
e 
t 
h 
d 
0. 
n 
n 
ir 
0- 
h 
ns 
ne 
n. 
a- 
ly 
ts 
h 
co 
1S- 
ly 
10- 
he 
ns 
re 
on 


308 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


1958, to deliver the warrants to the Dutch company; this decision was 
affirmed by the Appellate Court (Hof) of Amsterdam on June 4, 1959." 
The defendants failed to appeal to the Supreme Court (Hoge Raad). 
The District Court stated '* that the placing of the Dutch company under 
control by the Indonesian authorities was 
a discriminatory measure directed against the Netherlands enterprises 
in Indonesia in order to lend support to the claims on West New 
Guinea rejected by the Netherlands, and therefore constitutes a viola- 
tion of international law as manifest as it is serious |The plac. 
ing under control] at least is so repugnant to the conceptions of mor- 
ality upheld in the Netherlands that under no circumstances could 
a Netherlands court be expected to sustain a plea based thereon. 


In a detailed decision which made no reference to court decisions or 
legal writings, the Appellate Court of Amsterdam considered the action 
as being purely within the sphere of private law, based on a loan agree. 
ment against securities, where the Indonesian state bank did not act in its 
capacity as agent of the Republic of Indonesia, so that the issue of im- 
munity was not involved.'® Although Dutch courts generally refrain from 
determining the validity of acts of a foreign state, the gross violation of 
basic principles of international law made this principle inapplicable in the 
instant case: the discriminatory character of the Indonesian nationaliza- 
tion directed solely against Dutch enterprises; no provision for effective 
compensation and, moreover, the use of these measures as instruments of 
political pressure in the dispute over West New Guinea.” 


Dutch Property Rights to the 1958 Tobacco Harvest 


In the German court proceedings, both the Bremen District Court and 
the Court of Appeals dismissed the petition for an injunction for the sole 
reason that the Dutch companies had not proven property rights to the 
tobacco. The German courts assumed that for the determination of the 
property rights, the applicable law was that of the place where the tobace 
was located at the time of the alleged acquisition of the property, vv 
Indonesia.2*_ The District Court considered it immaterial whether the 
Dutch companies had obtained property rights under Indonesian law, sine 
they would have lost them anyway by operation of the Nationalization Act. 
which was enacted at the time the tobacco was still on the plantations 
The Bremen Court of Appeals, however, dealt to a large extent with the 
question of whether the acquisition of property rights to the tobacco harvest 

17 Ibid., No. 350, p. 855. | 

18R. D. Kollewijn, ‘‘ ‘Nationalization’ without Compensation and the Transfer © 
Property,’’ 6 Netherlands Int. Law Rev. 140, 156 (1959). 

19 K, W. Wedderburn, ‘‘Sovereign Immunity of Foreign Publie Corporations, 
and Comp. Law Q. 290 (1957); Bank Indonesia Act, Law No. 11, 1953, as amende 
Law No. 84/1958, Report of the Governor, Bank Indonesia, for the Financial Year 195> 


1959, p. 292. 
20 For quotations from the Dutch court decisions, see pp. 315, 316, 318, 319, below. 


21 The court refers to Martin Wolff, Das Internationale Privatrecht Deutschlands 173 
3rd ed., 1954). 
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had been proven. This proof, said the court, had not been sufficiently 
furnished by the Dutch companies. Restricted means of proof in injunc- 
tion proceedings made it impossible for the court to take circumstantial 
evidence on this legal question.*® The detailed considerations of the 
Bremen Court of Appeals can be summarized only briefly, as they do not 
directly concern public international law. 

In the opinion of the German court, concession rights ** did not give a 
jus in rem to the Dutch companies, since they had not availed themselves 
of a registration of their rights in the nature of hereditary rights to lease 
(Erbpachtrechte), which procedure was available under Indonesian law.** 
Moreover, on September 1, 1951, a Land Return Agreement was concluded 
between the Indonesian state and the plantation holders, whereby the 
Dutch companies, in exchange for partial return of plantations, were 
allowed to retain all other concessions, the greater part of which had 
already expired, or were about to expire within a short time, for an ad- 
ditional thirty years. The nature, extent and establishment of the rights 
of the Dutch companies were to be regulated by later legislation. The 
Bremen Court of Appeals considered this 1951 agreement only as a pre- 
liminary contract (Vorvertrag), since the legislation envisaged was never 
passed. The later nationalization might have been considered a violation 
of the 1951 Agreement as a ‘“‘venire contra factum propriwm’’ by the 
Indonesian Government, if the non-conclusion of the final agreement had 
been exclusively caused by the attitude of the Indonesian Government, a 
fact not proven in the opinion of the court. But even in that case, said 
the court, 


such legal principle might only become essential in a litigation be- 
tween the Dutch companies and the Indonesian State. But it is in 
no way effective in an action of the Dutch companies against a third 
party, where the respondent, as an independent legal entity under 
German law, does not have and never had any contractual relations 
with the Dutch companies. 


In dealing in great detail with the Indonesian law on plantation rights, 
based on the indigenous customary law (Adat)** and the ‘‘Intergentile’’ 
law in Netherlands Indian doctrine ** and court decisions,” the Court of 
Appeals considered the rights of the Dutch companies only as personal 


22 Though the German judge, pursuant to Art. 293 of the Code of Civil Procedure, 
has to ascertain foreign law from his own investigation; cf. Martin Domke, American- 
German Private Law Relations 92 (1956). 

*3Cf., generally, Leo T. Kissam and Edmond K. Leach, ‘‘Sovereign Expropriation 
of Property and Abrogation of Concession Contracts,’’ 28 Fordham Law Rev. 177 
1959); and Stephen M. Sechwebel, ‘‘International Protection of Contractual Arrange- 
ments,’’? 1959 Proceedings, American Society of International Law 266. 

** Pursuant to Royal Ordinance of May 6, 1915, on the establishment of real property 
rights under the Netherlands-Indian Civil Code, Indonesian Government Gazette, No. 474. 

*5 Cf. J. Leyser, ‘‘ Legal Developments in Indonesia,’’ 3 A. J. Comp. Law 399 (1954). 

*6 Ph. Kleintjes, ‘‘Over een wettelijk fragment van intergentiel recht’’ [On the draft 
of a statute of intergentile law], 38 Rechtsgeleerd Magazijn 51 (1919). 

*T Appellate Court of Netherlands India, May 4, 1916, 106 Indisch Tijdschrift 
‘an het Recht 420; April 28, 1927, 126 ibid. 1. 
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rights, in the nature of rights to appropriate the produce (Fruchtziehungs- 
rechte). The Dutch companies could have acquired property in the harvest 
only if they had been in possession of the land on which the tobacco was 
grown. This was not the case at the time the tobacco was harvested by the 
Indonesian administrator, because, as the Court of Appeals said: 


the petitioners, by their own presentation, had been completely de- 
prived of the possession | of the plantations] by the Indonesian military 
measures in December, 1957. They could therefore acquire property 
in the products only by actually taking possession of them which un- 
disputedly did not oceur. 
The Court of Appeals further refuted an allegation of the Dutch companies 
that the administrator, the P.P.N. Baru, harvested the tobacco on behalf 
of the Dutch companies, by stating that the decrees ** made it manifest 
that it had been the intention of the Indonesian authorities ‘‘from the very 
beginning to obtain power to dispose freely of the forthcoming harvest.”’ 
The court said further: 


In general, it is the intention and purpose of a compulsory or even 
‘fenemy’’ administration to exclude the person whose property is 
being administered from any use or possibility of disposal, especially 
of the products of an enterprise. 
The court further held that the permission to appropriate the produce 
may be revoked 
if the other party is no longer in possession of the land left to him 
. and even when the permitting party is bound by contract to 
give permission. . . . Such revocation has the consequence of making 
it impossible for the other party to further acquire any property 
rights in the produce. In the case under consideration, revocation 
of the permission was conclusively made by the Indonesian State by 
taking possession of the plantations of the petitioners.” 


The court distinguished the Indonesian military administration *° from 
the ‘‘custodian’’ under Military Law No. 52, concerning the Blocking and 
Control of Property, issued by the Military Government for Germany 
(U.S.).%2 Indonesian administrators were 


obviously only dependent executive organs of the Indonesian State 
itself who, as proprietor, or by virtue of its power to dispose of the 
land, once more took back the plantations left to the companies by 
way of concessions and placed them under its own management.” 


28 Cited notes 4 to 8 above. 

29 A withdrawal (so-called rachat légal, Riickkauf) ‘‘conclusively declared by the 
occupation of the plantations.’’ 30 Note 2 above. 

3110 Code of Federal Regulations, 1947 Supp., see. 3.15. 

82In an action by the owner of blocked property to determine the liability of * 
custodian under Military Law No. 52, the German Federal Supreme Court, however 
declared on June 24, 1957 (24 Entscheidungen des Bundesgerichtshofs in Zivilsacbé 
398, digested in 53 A.J.I.L. 457 (1959)), it was ‘‘a duty toward the owner to manag 
the property carefully,’’ and reversed the decision of the Court of Appeals of Diisseldor 
which ‘‘erred in holding that the custodian under Law No. 52 had to safeguard the 
interest of the occupying Power exclusively and that therefore he had to administer * 
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The Bremen Court of Appeals considered Article 7 of the Nationalization 
Act providing for retroactive effect as of December 3, 1957, as being of 


no importance, 
because for the expropriation of property that may have existed prior 
to December 1, 1958, no retroactive effect is required. At that time, 
the bales of tobacco in dispute were in fact still within the territory 
of Indonesia. They were shipped at a later date.*® 


The Court of Appeals confirmed the opinion of the District Court that 
even if the companies had shown that they were owners of the harvest, 
they had lost their property rights by virtue of the Indonesian Nationaliza- 
tion Act which must be recognized by German courts.** 

The Dutch courts, however, in not recognizing any extraterritorial effect 
of the Indonesian nationalization,** did not deal with the question of the 
original acquisition of Dutch property rights to the tobacco harvest or 
their eventual loss, as the German courts did. 


Court Review of the Indonesian Nationalization Act 


Both German courts took the view that under general principles of pri- 
vate international law they were not allowed to review the domestic validity 
(innerstaatliche Rechtswirksamkeit) of the Indonesian Nationalization 
Act. But even if such review were permissible in principle, the (German) 
judge, in the opinion of the Court of Appeals, 
when applying foreign law has to proceed in the same way as the 
court would have proceeded in that country, the norms of which are 
to be reviewed ... 

There is no doubt 


that the validity of Act No. 86 can only be reviewed on the basis of 
the lex rei sitae . . . all the more as the expropriation itself took place 
within the sovereign territory of Indonesia. 


Article 95(2) of the Provisional Constitution of the Republic of Indo- 
nesia of August 15, 1950,** provides that ‘‘the laws are inviolable.’’ Since 


case law on the status of the custodian, see Court of Appeals of Celle, June 30, 1959, 
Rechtsprechung zum Wiedergutmachungsrecht, Beiheft 1959, No. 7, p. 6 (1959). 

38 See Paul Guggenheim, Traité de Droit International Public, Vol. 1, p. 109 (1953). 

84It should be noted that the P.P.N. Baru, ‘‘as representative of the Indonesian 
State,’? and the German company agreed on Feb. 13, 1959, that for the case of any 
attachment by a third party of the tobacco shipped to Bremen, special insurance should 
be taken by the company to cover this risk, which insurance was in fact arranged for. 

85 P. 319 below. In this respect, reference may be made to the question of acquisition 
of rights to oil in Sumatra by the Japanese occupation authorities, dealt with in N.V. 
De Bataafsche Petroleum Maatschappij v. The War Damage Commission, April 13, 
1956, [1956] Singapore Law Rep. 65, 22 Malayan Law Journal 155 (1956), 51 A.J.I.L. 
802 (1957); ‘‘The Case of the Singapore Oil Stocks,’’ 5 Int. and Comp. Law Q. 84 
(1956). 

36 Act No. 7, of 1950; Gazette, No. 37, of 1950; trans. in Amos J. Peaslee, Consti- 
tutions of Nations 383 (2d ed., 1956). 
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— 


Indonesian law does not allow court review of the validity of the Indonesian 
nationalization law, a German judge should not be allowed to do so either. 

The Dutch companies further asked the Bremen Court of Appeals to 
submit the matter to the Federal Constitutional Court.** Article 100(2) 
of the Basic Law of the Federal Republic of Germany, the Bonn Constitu- 
tion of 1949,°* provides that 


if in a litigation it is doubtful whether a rule of international law 
forms part of federal law and whether it creates direct rights and 
duties for the individual (Art. 25), the court shall obtain the decision 
of the Federal Constitutional Court.*® 


The Court of Appeals refused the petition, since the injunction was 
denied because of failure to prove that the tobacco harvest of 1958 was the 
property of the Dutch companies. All other holdings of the courts merely 
constituted ‘‘auxiliary reasons’’ (Hilfsbegriindung), and the decision did 
not depend on a question to be possibly decided by the Federal Constitu- 
tional Court. Moreover, such proceedings would not be available in an 
injunction matter; it would amount to a suspension of injunctive proceed- 
ings,*® ‘‘which by its very nature is based on the necessity for speed and 


only allows admission of presently available evidence.’ * 


The Act of State Doctrine * 


Both Bremen courts refuted the allegation of the Dutch companies that 
the Indonesian Nationalization Act, passed in a discriminatory way and 


without provision for compensation, was contrary to well-established prin- 


37 On this so-called Normenkontrolle by the German Constitutional Court, see Gott 
fried Dietze, ‘‘Constitutional Courts in Europe,’’ 60 Dickinson Law Rev. 313, 321 
(1956) ; Taylor Cole, ‘‘The West German Federal Constitutional Court. An Evaluation 
after Six Years,’’ 20 Journal of Politics 278 (1958), and ‘‘ Three Constitutional Courts,’’ 
53 Am. Pol. Sci. Rev. 963, 969 (1959); and Charles Szladits, Guide to Foreign Legal 
Materials, French-German-Swiss 147, note 91 (1959). 

38 Department of State Pub. 3526, European and British Commonwealth Series 8. 

39 Cf. the decision of the Federal Constitutional Court of July 1, 1953 (Decisions, 
Vol. 2, p. 380), dealing with illegal confiscation of property: ‘‘The Constitution in 
cludes general principles which were not enacted in written clauses because the general 
principles supplied the pre-constitutional framework for the makers of the Constitution 
The rule of law-principles is among these general principles, and is therefore binding 
on both national and state legislatures.’’ Cf. also ‘‘The Rule of Law in the Federal 
Republic of Germany,’’ A Statement by the German National Section of the Interna 
tional Commission of Jurists 22 (The Hague, 1958). 

40 The court referring to Leo Rosenberg, Lehrbuch des Zivilprozesses 614, § 130 I 2% 
(7th ed., 1956). 

41 Stein-Jonas-Schoenke, Kommentar zur Zivilprozessordnung, § 925, Note II2 (18th 
ed., 1956). 

42 James N. Hyde, ‘‘The Act of State Doctrine and the Rule of Law,’’ 53 A.J.LL. 
635 (1959); Michael Zander, ‘‘The Act of State Doctrine,’’ ibid. 826; Wm. Harvey 
Reeves, ‘‘ Act of State Doctrine and the Rule of Law—A Reply,’’ 54 ibid. 141 (1960); 
Jerome Lipper, ‘‘ Acts of State and the Conflict of Laws,’’ 35 N.Y.U. Law Rev. 234 
(1960); John C. Peters, ‘‘International Conflict of Laws—Title to Chattels—‘ Act of 
State’ Doctrine,’’ 58 Mich. Law Rev. 100 (1959). 


1960 } INDONESIAN NATIONALIZATION MEASURES 313 


ciples of international law and could therefore not be recognized in Ger- 
many. Article 25 of the Bonn Constitution ** provides: 


The general rules of international law shall form part of federal law. 
They shall take precedence over the laws and create rights and duties 
directly for the inhabitants of the federal territory.** 


The Bremen District Court took the view that even if the nationalization 
were contrary to international law, this would not entail the nullity of the 
measures, but only a claim for damages to be advanced by the state of the 
national against the nationalizing state.*° On this aspect, the Bremen 
Court of Appeals stated that 


even assuming that the Indonesian nationalization law violates in 
various regards generally valid principles of international law, it 
still cannot be said that according to the state of present-day doctrine 
of international law and case law, the Indonesian Act No. 86 can be 
treated on that ground as void from its inception by the judge of the 
forum, and that, as the petitioners assert, the national judge, by 
recognizing nationalization law which is contrary to international law, 
and by referring petitioner to diplomatic channels for damages, if 
any, would commit himself a violation of international law. 


The court had to admit that 


the legal conviction has changed because a world-wide trend toward 
restricting state immunity has become manifest and because the de- 
velopment of international law tends in the direction of restraining 
states from using their means of power even against an injustice. 
.. . Assuming that the courts of all countries granted restitution to 
former owners because of the invalidity of the nationalization law, this 
would indeed result in a blockade of the confiscating state, so that it 
eould not trade with the expropriated goods. At the same time, 
however, the entire world trade would be strongly affected and 
troubled by such a sanction, especially if the blocked state took ecounter- 
measures. There is hardly any probability that all nations would 
declare solidarity and that all national courts decide uniformly in 
such a ease. A singular decision would scarcely have an educational 
effect and in the rarest cases induce the confiscating state to yield, 
as in such a case the trade might easily be re-directed. 


The Bremen Court of Appeals, referring to writings of Professor Ignaz 
Seidl-Hohenveldern,*® concluded that 


43 Cited note 38 above. 

44 Even assuming that the application of Art. 25 is not confined to violations by the 
Federal Republic of Germany itself; cf. Hermann Mosler, Das Vélkerrecht in der Praxis 
der Deutschen Gerichte 42 (1957). 

On the international law aspect of the Bonn Constitution, see Arthur Lenhoff, ‘‘ The 
German (Bonn) Constitution with Comparative Glances at the French and Italian 
Constitutions,’’ 24 Tulane Law Rev. 1, 31 (1949); and on the priority of international 
law, Paul Guggenheim, Vélkerrechtliche Schranken im Landesrecht 20 (1955), and 
B. A. Wortley, Expropriations in Public International Law 18 (1959). 

45 The Court of Appeals, in confirming this viewpoint, referred to Hans Baade, ‘‘ Die 
Anerkennung im Ausland vollzogener Enteignungen,’’ 3 Jahrbuch fiir Internationales 
Recht 133, 134 (1954). 

46 Esp. ‘‘Vélkerrechtswidrige Eigentumseingriffe und deren Folgen,’’ 53 Friedens- 
Warte 1 (1955), and comment on the Bremen District Court decisions, note 11 above, in 
5 Aussenwirtschaftsdienst des Betriebs-Beraters 106 (1959). 


54 
in 
to 
) 
u- 
LW 
id 
mn 
as 
he 
ly 
id 
u- 
an 
d- 
id 
at 
id 
L- 
1a 

T 
ey 
34 
of 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 54 


pursuant to the common opinion of writers ‘*’ and courts, national 
courts should recognize even those acts of state which infringe on 
international law, and the petitioners did not prove that . 
the hitherto existing principle of international law has already been 
replaced by a new rule which would oblige the national courts under 
international law to treat an Act of State which is contrary to inter- 
national law as null and void from its inception. . . . The Court is 
therefore entitled to adhere to the opinion which, starting from the 
positive effect of the territorial principle, permits the national court 
to recognize a foreign Act of State, even though it be contrary to 
international law, and [in the case of a German court] give it the 
diseretion whether or not to apply the reservation clause of Art. 30 
of the Introductory Law to the (German) Civil Code.*® . .. The 
Court determined to follow this opinion, which certainly is prevailing 
today, at least in case law. Taking a long-range view, it might also 
have acted out of the conviction that the ardently disputed problem 
of the extraterritorial effects of a foreign Act of State, which consti- 
tutes a violation of international law, can only be satisfactorily solved 
in this way. In showing proper respect for foreign Acts of State, 
new tensions between nations will be avoided and the economic adjust- 
ment will be better achieved from state to state and through mutual 
assistance between the states than through intensive interference of 
national courts on a large scale.*® 


The court further refers to decisions of other German Courts of Ap- 
peals,®°° which likewise recognized expropriations contrary to internationa! 
law that took place in the Eastern Zone of Germany and in territories lost 
at the end of World War II, and which the courts reviewed only within 


47 Referring to 1 Georg Dahm, Vélkerrecht 268 (1958), who notes this opinion as ‘‘ fu 
prevailing’’ (ganz iiberwiegend). Cf. Frede Castberg, ‘‘De 1’effet extraterritorial « 
décrets d’expropriation et de réquisition,’’ in Studi in Onore di Tomaso Perassi, Vol 
1, p. 339 (Milan, 1957). 

48 Reading as follows (trans.): ‘‘The application of a foreign law is excluded if the 
application would be contra bonos mores, or contrary to the object (Zweck) of a Ger 


man law.’’ 
49 The court refers to proposals ‘‘to fight international torts by developing a system 


of legal protection (Rechtsschutzsystem) by international organizations and by co! 
clusion of conventions between particular states.’’ Cf. Arthur S. Miller, ‘‘ Protection 
Private Foreign Investment by Multilateral Convention,’’ 53 A.J.I.L. 371 (1959). 

50 Braunschweig, 1 Neue Juristische Wochenschrift 487 (1948); Niirnberg, 5 N.J.W 
109 (1952); Hamburg, 6 Monatsschrift fiir Deutsches Recht 560 (1951); Munich, ° 
ibid. 425 (1952); Oldenburg, 1954 Betriebs-Berater 326. These decisions superseé 
somewhat the earlier decisions mentioned by Zander, cited in note 42 above, at p. 84! 
note 76. See also Fontes Juris Gentium, Ser. A, Sec. II, Tomus 3 (Decisions of Germsa2 
Superior Courts relating to International Law), p. 106 (1956), Sammlung der deutsche= 
Entscheidungen zum interzonalen Privatrecht 1945-1953, Vol. II, Nos. 353-427¢ (e& 
Ulrich Drobnig, 1957); and Die Enteignungen in der sowjetischen Besatzungszone un¢ 
die Verwaltung des Vermégens von nicht in der Sowjetzone Ansiissigen 27 (ed. bY 
Bundesministerium fiir gesamtdeutsche Fragen, Bonn, 2nd ed., 1958). 

61 The Bremen Court of Appeals, however, makes no reference to the decision of t& 
Federal Supreme Court of Jan. 29, 1953 (6 Neue Juristische Wochenschrift 545 (195° 
1953 Int. Law Rep. 31), which approved the viewpoint of the Court of Appeals © 
Munich that the reservation clause (Art. 30 of the Introductory Law to the Germs* 
Civil Code) precluded the application of the Czechoslovakian confiscatory legislatio= 
Cf. also the Zeiss judgment of the Federal Supreme Court of July 25, 1957 (53 AJIL 
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the framework of Article 30 of the Introductory Law to the German Civil 
Code (hereafter to be discussed under the concept of public policy of the 
forum, p. 318 below 
On this issue of review of the Indonesian Nationalization Act by foreign 
courts, the Amsterdam Appellate Court observed: 
One cannot speak of a universally accepted rule of international law; 
the judge generally refrains and should refrain from determining the 
legal validity of acts jure imperii of a foreign sovereign ; an exception, 
however, must be made if the respective sovereign acts are to be con- 
sidered a flagrant contradiction to international law. 
Such ‘‘tortious acts’’ are to be found here in the discriminatory treatment 
of Dutch interests and the non-effective compensation, adverse to the pub- 


lic policy of the forum (pp. 317, 319, below 


The Question of Discrimination 


It is an undisputed fact that the Nationalization Act was directed against 
Dutch enterprises and not against Indonesians and other foreigners.** 
The allegation that this case of discrimination constituted a violation of the 
principles of equality °° was discarded by the Bremen Court of Appeals, 


which stated that 


the equality concept means only that equals must be treated equally 
and that the different treatment of unequals is admissible. . . . For 
the statement to be objective, it is sufficient that the attitude of the 
former colonial people toward its former colonial master is of course 
different from that toward other foreigners. Not only were the places 
of production predominantly in the hands of Netherlanders, for the 
greater part colonial companies, but these companies dominated the 
world-wide distribution, beyond the production process, through the 
Dutch markets.** 


On this issue of discrimination against Dutch companies, the Amsterdam 
Appellate Court considered the Indonesian nationalization 


12,1959 (13 Neue Juristische Wochenschrift 189 (1960) ), whereby a confiscation measure 
in the ‘‘ Soviet Zone of Germany’’ has to be denied any effect as to assets located outside 
the territory (guarantor in West Germany), with comment by Giinther Beitzke in 14 
Juristen Zeitung 90 (1960). 

52 Among them the Swiss-owned Tjinta Radja tobacco concession. 

58 Cf. Gerhard Leibliolz, ‘‘ Equality as a Principle in German and Swiss Constitutional 
Law,’? 3 Journal of Public Law 156 (1954); Dietrich Schindler, Gleichberechtigung 
von Individuen als Problem des Vélkerrechts 77 (Ziirich, 1957), and, generally, A. J. 
Thomas, Jr., ‘‘ Protection of Property Abroad,’’ in Proceedings of the 1959 Institute 
on Private Investments Abroad 417, 423 (Southwestern Legal Foundation, 1959). 

‘¢On the impact of Western sugar estate enterprises on the Indonesian population, 
see Clifford Geertz, ‘‘Capital Intensive Agriculture in Peasant Society: A Case Study,’’ 
23 Social Research 433 (1956), referred to by Justus M. van der Kroef, ‘‘ Indonesia: 
Centrifugal Economies,’’ in Foreign Aid Reexamined. A Critical Appraisal 197, 203 
(James W. Wiggins and Helmut Schoeck, eds., Washington, D. C., Public Affairs 
Press, 1958). 
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a manifestly diseriminating measure which in a very sharp manner 

attacks the rights and interests exclusively of nationals of the State 

of the Netherlands, though a state of war does not exist between 

Indonesia and that country.” 
Moreover, this discrimination follows plainly from the official Explanation 
of Ordinance No. 2 of 1959,°* where it is said that ‘‘the kernel of these 
provisions is to make a distinction between the position of Dutch nationals 
and that of other nationals in accordance with the statement made in the 
General Explanation to the Act on Nationalization.’’ In that General Ex- 
planation it is said: 

The nationalization of Dutch-owned enterprises is intended to further 


strengthen our national potential as well as to liquidate colonial eco- 
nomie power, in this case the Dutch colonial economy.” 


The Question of Effective Compensation 


Both German courts refuted the allegation that the non-payment of 
compensation constitutes a violation of international law and that there- 
fore the nationalization must not be recognized. They took the view that 
the Indonesian nationalization law and its implementing regulations ex- 
pressly provided for compensation; that the Dutch companies had not 
sueceeded in showing that the Indonesian state was in fact unwilling to 
pay compensation or intended to defer such payment indefinitely. The 
Dutch companies had referred to statements of the Indonesian Minister 
of Foreign Affairs and to parliamentary declarations, from which it may 
be assumed that the desire to compensate effectively is indeed lacking. 
Said the court: ‘‘The intention of the legislator as expressed in the Act 
is independent of opinions of representatives of the government and mem- 
bers of legislative bodies.’ 

The allegation that new declarations of the Compensation Committee 
and of its Chairman, issued after the Bremen judgments of April 21 and 
June 16,°* were ‘‘tactically intended procedural measures’’ (zweckdienliche 


55 Alfred Verdross, ‘‘Die Nationalisierung niederlindischer Unternehmungen in Ind 
nesien im Lichte des Volkerrechts,’’ 6 Netherlands Int. Law Rev. 278, 285 (1959), con- 
siders the discrimination such an additional and aggravating fact that the Indonesia2 
nationalization has to be dealt with as ‘‘invalid (unwirksam) under international law.”’ 

56 Cited note 5 above, p. 300. 

57 Cited note 4 above, p. 293. On Aug. 17, 1959, the President of the Republic of 
Indonesia issued a Political Manifesto, referred to in the note of Dec. 18, 1959 (below, 
p. 486), from the Netherlands Government to Indonesia; ‘‘The taking over of Dutel 
enterprises in the context of the struggle for the liberation of West Irian was a very 
important step indeed. However, not all Dutch capital has been taken over, not all Dutch 
enterprises have been nationalized. While the Dutch attitude in the case of West Irian is 
still stubborn, I sound warning that if, in the question of West Irian, the Dutch remall 
stubborn, if, in the question of our national claim, they remain headstrong, then al! 
Dutch capital, including that in mixed enterprises, will bring its story to a close 0 
Indonesian soil.’’ 

Cf. also Bank Indonesia, Report, note 19 above, at p. 15: ‘‘It is necessary to continut 
with the measures against the Dutch enterprises until Indonesia will have freed itself 
entirely from Dutch domination in the economice field.’’ 

58 Cited note 12 above. 
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Prozessmassnahmen), was likewise refuted by the Court of Appeals, which 


said : 


The objection based on the violation of international law on the ground 
of non-compensation may have caused reactions in Indonesian govern- 
ment circles. . . . The measures recently begun to implement compen- 
sation may just as well be the effect of a more considerate view of the 
matter, after a certain consolidation of the situation had taken place. 


eourt further said that 


at the time the nationalization became effective, by publication 
of Act No. 86, no compensation was paid nor was it even apparent 
when and to what extent it would be paid. This may be objected to 
in ease of individual expropriations of the usual kind and may then 
be contrary to the rules of international law. Here, however, the 
expropriation of the Dutch companies constitutes at the same time a 
shifting of proprietary relations (Umschichtung der Besitzverhalt- 
nisse) which was effected by a former colony after its independence, in 
order to change the social structure. The opinion has often been 
advanced recently and not without reason, that by the nature of the 
matter alone, the same principles cannot prevail for such overall 
expropriations and for individual expropriations of the conventional 
type.°? Compensations could not be paid in full and promptly out 
of the substance, but only be made out of the proceeds of the national- 
ized enterprises. Compensation as to time and amount must therefore 
be made in accordance with the conditions in the expropriating state. 
Thus the long-standing principle of strong protection of private prop- 
erty clashes here with the modern concept that underdeveloped coun- 
tries must be given the possibility of using their own natural re- 
sources.°° 


The court further noted that the Dutch companies had so far not sub- 
mitted any claims for compensation for fear of thereby recognizing the 
nationalization ® and thus raising the issue of exhaustion of local 


remedies.** In any event, the Dutch companies would only be relieved 
of such steps if they had proven that the Indonesian Government was in 
fact not willing to compensate, at least to a sufficient extent. However, 
observed the court, 


Act No. 86 contains a provision in Art. 2 that a compensation which 
is to be determined by a committee to be appointed by the government 
will be paid; that both parties can appeal from the decision of this 


*9The court referred to Rodolfo de Nova, ‘‘Vélkerrechtliche Betrachtungen iiber 
Konfiskation und Enteignung,’’ 52 Friedens-Warte 116 (1954). 

60 Cf. The Status of Permanent Sovereignty over Natural Wealth and Resources, Pre- 
liminary Study by the Secretariat of the United Nations, U.N. Doc. A/AC.97/5, of 
Dee. 15, 1959, referring to the Indonesian nationalization measures on pp. 139, 145 and 
292. 

1 For a similar viewpoint, cf. Alan W. Ford, The Anglo-Iranian Oil Dispute of 1951- 
1952, pp. 184 and 314, note 22 (1954). 

On the concept of ‘‘exhaustion of local remedies’’ when an effective relief appears 
wavailable under the circumstances, see Art. 19 of the Convention on the International 
Responsibility of States for Injuries to Aliens (Preliminary Draft with Explanatory 
Notes), Harvard Law School, May 1, 1959, p. 98. 
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committee to the Supreme Court and that payment of the compensa- 
tion will be further regulated by a separate Act. 
Though it was undisputed that such law had not yet been passed, the Dutch 
companies ‘‘have not yet tested the readiness of the Indonesian State to 
pay compensation.’’ ® 
On this issue of non-effective compensation, the Amsterdam Appellate 


Court observed that 
the wholly undetailed regulation [of Art. 2 of the Act] which allows 
many avenues of evasion, does not as such give any guarantee that the 
owners of the respective enterprises will receive in fact some compen- 
sation for damages, i.e. an amount which would be equal in value 
and somewhat conform to equity. 


The court further referred to statements of Indonesian officials and 
parliamentary deliberations that compensation, if any, would only be 
given after the Netherlands’ surrender of West New Guinea to Indonesia. 
The court therefore thought that ‘‘under the actual circumstances a true 
intent to compensate for damages is to be considered as non-existent.’’ 


Public Policy of the Forum 


In conformity with Article 30 of the Introductory Law of the German 
Civil Code,® it was necessary for the Bremen courts to determine whether 
the Indonesian Nationalization Act was contra bonos mores and thereby 
contrary to German law. The District Court refused the application of 
this provision for the sole reason that a contact with the forum (Innenbezic- 
hung) was lacking, since the tobacco was only temporarily located in 
Bremen for purposes of sale. Restricted interpretation of Article 30 
confines its application to cases where ‘‘the application of a [foreign] 
law, pursuant to the pertinent international private law, would be a gross 
violation of domestic interests.’’ This opinion of the District Court did 
not meet the approval of the Court of Appeals, which held that it was 
intended to develop a market for Indonesian tobacco in Bremen and that, 
therefore, the expropriated tobacco ‘‘is not only loosely but closely and 
lastingly connected with the German legal sphere.’’ However, the Court 


63 Art. 3(1) of Act No. 86 made the provisions of the Expropriation Ordinance 
(Statute Book 1920, No. 574) not applicable to the 1958 nationalization. 

64 Meanwhile, Government Ordinance No. 9/1959, of April 2, 1959 (Statutes 1959, 
No. 16), provided in Art. 3 that ‘‘the Committee for the Fixation of Compensations 
may propose to the Board for the Nationalization of Netherlands-owned Enterprises 
that part of the revenues obtained from enterprises which are nationalized will be 
reserved for the payment of the compensation at the appropriate time.’’ The Nether- 
lands note, mentioned in note 57 above, refers to Indonesian instructions that ‘‘only 
one per cent of the gross revenue of the Dutch-owned enterprises after deduction of the 
corporation income tax shall be reserved for the payment of compensation at a future 
date.’’ 

After the Bremen judgment of Aug. 29, 1959, Art. 1(1) of the Indonesian Prime 
Minister’s Decree No. 485/M.P./1959, of Sept. 17, 1959, set forth that in case of 
nationalization of vital enterprises partly owned by aliens of non-Netherlands nationality, 
compensation will be paid for the portion of the capital originally owned by 102 


Netherlands aliens. 65 Note 48 above. 
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of Appeals found that there did not exist ‘‘such a serious violation of the 
purpose of German laws and good mores as to justify the non-recognition 
of the Indonesian Act No. 86.’’ Application of the reservation clause by 
reason of German public policy is limited to gross violations which are 
‘‘unbearable’’ ®* or ‘‘shocking.’’®* The court referred to decisions of the 
former Supreme Court of the German Reich (Reichsgericht) requiring that 
the application of the foreign law had to ‘‘upset the fundamentals of the 
German national and economic life.’’ ** and ‘‘that the difference between 
state-political and social concepts must be so considerable that the applica- 
tion of the foreign law would upset the fundamentals of the German na- 
tional and economic life.’’®* The Reichsgericht further referred to norms 
which the legislature had laid down ‘‘regarding problems touching on the 
fundaments of the national and economic life on account of certain state- 
political, social or economic concepts and not for mere considerations of 
expediency.’’*° The Bremen Court of Appeals, realizing that the Federal 
Supreme Court adopted the same view of restrictive application of the 
reservation clause,"? further referred to writings of Professor Seidl-Hohen- 
veldern, who 
does not deem it justified to apply too widely principles of public 
policy against expropriations which take place abroad, because this 
would practically amount to economic sanctions against the confiscating 
state. He only wishes to apply the reservation clause if recognition 


7° 


must be denied to the ‘‘monstrous and barbarous.’’ ” 


The court further stated that it ‘‘was unable to find that the objections 
raised against the Indonesian nationalization measures were sufficient to 
justify application of the reservation clause.’’? 

A contrary viewpoint regarding public policy of the forum was taken 
by the Dutch courts. The Amsterdam Court of Appeals, wholly in accord 
with the decree of the President of the District Court, stated that 


the [Indonesian] administration constitutes a manifest as well as 
serious violation of international law and is therefore illegal and with- 
out legal consequence ; 


66] Schnitzer, Handbuch des Internationalen Privatrechts 233 (4th ed., 1958 

67 Martin Wolff, cited note 21 above, p. 62. Cf. also Gerhard Kegel in Soergel’s 
Kommentar zum Biirgerlichen Gesetzbuch, p. 299, Note II3a to Art. 30 (Sth ed., 1955 
and Alex Vannod, Fragen des Internationalen Enteignungs- und Konfiskationsrechts 45 
(Ziirich, 1959 

68 Reichsgericht, 110 Entscheidungen in Zivilsachen (RGZ) 175. 

69 RGZ 119, 263. 70 RGZ 169, 245. 

71 Bundesgerichtshof, 22 Entscheidungen in Zivilsachen 167, and 28 ibid. 385. 

72 Internationales Konfiskations- und Enteignungsrecht 58 (1952). Seidl-Hohenveldern 
(ibid. 48) derives his wording from Cammel v. Sewell, (1860) 5 Hurlstone & Norman’s 
Excheq. Rep. 728, 157 Eng. Rep. 1371, dealing with the right under Norwegian law of 
a captain of an averaged vessel to sell part of the cargo to cover repairs of the vessel. 

*8 The Bremen Court of Appeals notes that Communist countries reject ‘‘ with particu- 
‘ar sharpness’’ court decisions of Western countries which apply the public policy of 
the forum to violation of international law by foreign laws. Cf. Ehrenfried Schuette, 
“Die sowjetische Beurteilung der Rechtsprechung des Westens iiber die sowjetischen 
Nationalisierungsmassnahmen,’’ in Der Schutz des privaten Eigentums im Ausland 159, 
173 (Festschrift fiir Herman Janssen, 1958 
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irrespective of international law, the administration cannot be recog- 
nized in the Netherlands, because it is in contradiction to Dutch public 
policy at least in its consequences to which the President |of the Dis- 
trict Court] obviously refers in his decree when he speaks of ‘‘the 
concept of morality prevailing in Holland’’; 

it cannot be presumed that Dutch publie policy should permit recog- 
nition in this country of any legal consequence of a measure | Indo- 
nesian] which obviously discriminates against the rights and interests 
of Netherlanders, seriously affecting in its consequences the Dutch 
economy in general and in particular the property of numerous Dutch 
nationals, and which moreover serves political claims—the latter being 
rejected by the Netherlands government.** 


The Round Table Conference Agreement 


At the 1949 Round Table Conference at The Hague, a Financial and 
Economic Agreement was concluded between The Netherlands and Indo- 


nesia,*® which provided in Article 1(1) : 


In respect to the recognition and restoration of the rights, concessions 
and licenses properly granted under the law of the Netherlands Indies 
(Indonesia) and still valid on the date of the transfer of sovereignty,” 
the Republic of the United States of Indonesia will adhere to the 
basic principle of recognizing such rights, concessions and licenses. 


The Agreement further provided in Article 11 that Dutch companies would 
be certain of not finding less favorable treatment in Indonesia than na- 
tionals of a third country, that they would have equal rights of partici- 
pating in economic activities of the country, and that their special interests 


would be ‘‘fully taken into account.’’ ™ 
However, the Bremen Court of Appeals held that if Indonesia. ‘6 Gon- 


74 This viewpoint, maintained in a diplomatic note of Mareh 3, 1959, was again 
asserted in a note of Dec. 18, 1959, in which The Netherlands suggested submission to 
the International Court of Justice of the questions arising out of the nationalization 
measures. For text of note, see below, p. 484. 

75 69 U.N. Treaty Series 200 (I, No. 894, trans., 1950). Cf. also Laws and Practices 
concerning the Conclusion of Treaties (U.N. Legislative Series, 1952.V. 4), p. 64 (1953 

76 Cf. Homer G. Angelo, ‘‘Transfer of Sovereignty over Indonesia,’’ 44 A.J.I.L. 569 
(1950); Naamloze Vennootschap Suikerfabriek ‘‘Wono-Aseh’’ v. Chase National Bank 
of the City of New York, 111 F. Supp. 833, 842 (1953); 47 A.J.LL. 717 (1953); D. P. 
O’Connell, The Law of State Succession 131 (1956); and, generally, U.N. Doe. A/AC. 
97/5, of Dec. 15, 1959, note 60 above, p. 242. 

77 Art. 11 (note 75 above, p. 236), reads as follows: 

‘*Netherlands nationals, corporate bodies, products, vessels and other objects enjoy 
no less favorable treatment in Indonesia than that accorded to any third country. 

‘*Foreigners of all nations will have equal rights in the participation of trade with 
Indonesia and in the economic activity and industrial development of the country. 
The Republic of the United States of Indonesia however recognizes that the special 
interests of Netherlands nationals and corporate bodies within Indonesia will be fully 
taken into account and further that no discrimination will take place with regard to the 
interests referred to. However, the right of the Republic of the United States et! 
Indonesia to make such regulations as are necessary for the protection of national 
interests or economically weak groups will not be prejudiced. The provisions made i0 
this article on behalf of the Netherlands apply mutually between the Netherlands and 


Indonesia. ’’ 
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trary to Article 11 has taken measures which in practice affected exclusively 
Dutch nationals,’’ this would not constitute a ‘‘violation of the ‘pacta sunt 
servanda’ principle which also prevails in international law.’’ This hold- 
ing is based on the finding that not only did Indonesia terminate this 
Agreement by its law of April 21, 1956,** but The Netherlands also, by 
law of August 23, 1956 (not 1958, as the court stated, characterizing this 
law as ‘‘changing the colonial status of New West Guinea’’),’ 
the Round Table Conference Agreements as ‘‘abrogated.’’ Said the court: 


considered 


In this way, not only the ‘‘business foundation’’ (Geschadftsgrund- 
lage) of equal treatment guaranteed by contract ceased to exist, but 
it is evident from these facts that the clause granting preferential 
status to Dutch nationals was altogether abolished. 

The court referred to a judgment of the German Supreme Court of May 
23, 1925,°° whereby ‘‘the overwhelming power of events (der iibermidchtige 
Druck der Ereignisse) annulled domiciliary rights of private persons 
which were derived from the equality clause of international agreements.’’ 
In that case, the factual ‘‘extinction’’ in November, 1918, of the Treaties 
of Brest-Litovsk between Germany and Russia, made Hamburg law ap- 
plicable in 1919. This meant acquisition of real estate in Hamburg by 
a foreigner required the consent of the Hamburg Senate,* since, as the 
Reichsgericht said: 


the equal position under private law granted Russian nationals by the 
treaties of Brest-Litovsk formed a homogeneous and unseverable unit 
with the political, military and economic provisions of the extinct 


treaties.*? 
Violation of the European Convention on Establishment 


The Bremen District Court further dealt with the allegation that the 
European Convention on Establishment of December 13, 1955,** prevents 
discrimination against Dutch companies in Germany—an important fact 
in view of the future development of the Indonesian tobacco market in 
Europe.** The court refuted this assertion in stating that 


78 Statute No. 13, of 1956, Lembaran Negara 1956, No. 27. 

79 Staatsblad van het Koninkrijk der Nederlanden 1956, No. 438, amending Art. 1 
of the Constitution to the effect that the Kingdom of The Netherlands encompasses 
omvat) also ‘‘Nederlands Nieuw Guinea.’’ 

Previously, before the transfer of sovereignty, Indonesia (including New West Guinea) 
was a part (not a colony) of the Kingdom of The Netherlands. After the transfer of 
sovereignty, New West Guinea remained a part (not a colony) of that Kingdom. The 
statement of the Bremen Court of Appeals on the change of the ‘‘colonial’’ status 
obviously overlooked an erratum to page 1 of the standard reference book, ‘‘De Neder 
landsche Wetboeken,’’ ed. by J. A. Fruin (1952), that ‘‘Indonesié’’ was included in the 
former text of Art. 1 of the Constitution. 80 RGZ 114, p. 40. 

81 Art. 28(II) of the Hamburg Executory Law to the (German) Civil Code of July 
14, 1899, 82 Cited note 80 above, p. 45. 

88 European Treaty Series, No. 19; for a summary, see 3 European Yearbook 301 
(1955). 

** Art. 4 reads as follows: ‘‘Nationals of any Contracting Party shall enjoy in the 
territory of any other Party treatment equal to that enjoyed by nationals of the latter 
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it would not be the task of a civil court to exercise, by way of the 
disputed question, an intentional influence on the development of the 
European tobacco market, and prescribe to the Republic of Indo- 
nesia to dispose of the 1958 and future tobacco harvests in Copenhagen 
or Antwerp. 
The court could have easily dismissed the question of violation of the 
European Convention of Establishment, meanwhile ratified by the Federal 
Republic of Germany,** for the sole reason that it applies to natural persons 
only and not to corporate bodies.*® 


Reprisal 


Finally, the Bremen Court of Appeals also considered the plea that the 
Indonesian Nationalization Act was intended as an act of political pressure 
with the object of forcing The Netherlands to surrender West New Guinea. 
The court, though observing that ‘‘such expression of intention may be 
borne out by declarations of some Indonesian politicians and the preamble 
to Act No. 56,’’*? nevertheless held ‘‘reprisals a recognized legal institute 
of public and private international law,’’ ** referring to Article 37 of the 
Introductory Law to the (German) Civil Code, whereby ‘‘a right of re- 
prisal may be exercised against a foreign country, its subjects and their 
legitimate suecessors.’’*® However, a review by the court would surpass 
‘*the possibilities of information and determination which are normally 
available to courts of a third country.’’ It said further that it 


could not clarify within the framework of a preliminary question 
(Vorfrage) what the United Nations was not able to solve in long 
drawn-out deliberations. This issue does not involve a question of 
international law, but a political question. Thereby the reprisal 
possibly connected with this question is withdrawn from review b) 
the court. 


Party with regard to the possession and exercise of private rights, whether personal 
or property rights.’’ 85 Sept. 30, 1959, BGB1. 1959, II, 997. 

86 Art. 30(1) reads as follows: ‘‘For the purpose of this Convention ‘nationals 
means physical persons possessing the nationality of one of the Contracting Parties.”’ 
See Ignaz Seidl-Hohenveldern, ‘‘ European Companies,’’ 1959 Journal of Business Law 
113, 125, and ‘‘ Eigentumsschutz durch internationale Organizationen,’’ Festschrift, note 
73 above, at 193, 200 (1958). 

87 ‘Measures taken by the government within the framework of the struggle for the 
liberation of Irian Barat,’’ note 4 above. 

88 Henri Rolin, ‘‘ Avis sur la validité des mesures de nationalisation decretées par le 
gouvernement indonésien,’’ 6 Netherlands Int. Law Rev. 260, 274 (1959), considers 
reprisals possible in principle, but in this case overstepping the limits imposed by inter- 
national law (‘‘méme si le gouvernement indonésien avait été en droit d’exercer des 
représailles, la confiscation dépassait par sa nature les limites que le droit des gens 
fixe aux représailles’’). 

89 As to a German reprisal (Vergeltung) against a New York judgment in a paternity 
suit of a resident of Germany (Feyler v. Mortimer, (1949) 299 N.Y. 309), a German 
court held that reprisal under German law can only be directed by the government and 
not by the courts. Cf. Martin Domke, American-German Private Law Relations 8 
(1956). 
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The decisions of the Dutch courts correspond with the concept of non- 
recognition of foreign nationalization decrees which are confisecatory in 
character. This principle still prevails in Western countries.°° On the 
other hand, the German courts, in abandoning the prevailing view, did 
not submit convincing reasons for changing the well-established principles 
of international law, in spite of their detailed consideration of the issue 
of extraterritorial recognition of such foreign measures.** Case law to be 
developed in various countries by national courts or arbitration tribunals 
may well contribute to the promotion of rules of international law which 
will pave the way for a conventional regulation at a later date. 


°See Loftus E. Becker, ‘‘ Just Compensation in Expropriation Cases: Decline and 
Partial Recovery,’’ 1959 Proceedings, American Society of International Law 336. Cf. 
also the U. S. Government’s protests against Cuban nationalization measures, especially 
under the Agrarian Reform Law (Boletin, Ministerio de Estado, Departamento de 
Prensa, Num. 49 of July 20, 1959), 40 Dept. of State Bulletin 958, 41 ibid. 715 (1959) ; 
42 ibid. 158, 238 (1960). 

91 It may be noted that an influential German newspaper, the Hamburg ‘‘Zeit,’’ No. 
32, of Aug. 7, 1959, p. 4, wrote (trans.): ‘‘If the court obviates the declared intention 
of the Indonesian Government to transfer the centre of tobacco [dealing] to Bremen, 
it will go to other countries without doubt, under circumstances even to a territory 
beyond the Iron Curtain.’’ 

Cf. also Kenneth S. Carlston, ‘‘ Nationalization: An Analytical Approach,’’ 54 North- 
western U. Law Rev. 405, 412 (1959): ‘‘The inconsistencies in the application of the 
rules of private international law to essentially similar fact situations will perhaps be 
lessened when the practices of courts in dealing with foreign acts of nationalization are 
classified not according to the formal rules which they proclaim, but instead on the 
basis of the interests and policies which they seek to safeguard and which in fact 


motivate their decisions.’’ 
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SANCTIONS IN INTERNATIONAL LAW 
By Joser L. Kunz 
Of the Board of Editors 


La justice sans la force est impuissante . . . parce qu’il y a toujours 
des méchants. (Paseal: Pensées. Fragment 298.) 


I 


Human conduct is regulated by a plurauty of normative systems—re- 
ligious, ethical, conventional and legal norms. Religious and ethical rules 
embody higher values and are sometimes more effective than legal rules. 
Yet, up to now, law has proved to be indispensable to the relatively peaceful 
living together of human beings,’ and the relatively peaceful living to- 
gether of nations is no exception. Law, to speak with Kelsen,? is essentially 
a coercive order, an organization of force, a system of norms providing 
for sanctions. Legal sanctions constitute the reaction of the legal com- 
munity against a delict.* In contrast to disapproval by the members of a 
community as a moral sanction, legal sanctions are socially organized meas- 
ures ; in contrast to the transcendental sanctions of religious norms, they are 
to be applied on this earth; * they are to be applied against or without the 


will of the person against whom they are directed; they are, finally, to be 
applied by physical force, if necessary.’ 
As sanctions in this sense are indispensable to any legal system,® it is 


1 Even in the Soviet Union, Marxist prophecies of living together without law 
state have now been relegated ad calendas Graecas. 

2 Hans Kelsen, General Theory of Law and State (1945); The Law of the Unit 
Nations (1950); Collective Security (1957). 

3 Political measures against a state not guilty of an international delinquency maj 
be legal or illegal; but they do not constitute sanctions. A delict is a violation of a 
legally binding norm; one cannot speak of a sanction against a non-acceptance of the 
proposals of a mediator or conciliator, of the report of an international commission of 
inquiry, against the non-fulfillment of a normal, legally not binding recommendation 
of an organ of an international organization. Professor McDougal writes that ‘‘the 
thin line between recommendations, sustained by effective power, and prescriptions be- 
comes continuously thinner.’’ (4 South Dakota Law Rev. 41 (Spring, 1959)). 
is, of course, a political, not a legal, statement. 

4 Eternal condemnation is a religious sanction; but excommunication is 
sanction, for canon law is a legal order. 

5 Hence world public opinion, so often rhetorically invoked, is not a legal sanction. 
Apart from the fact that often no such opinion exists, or that, at this time, two contrary 
opinions exist, it is mere disapproval, i.e., a moral, not a legal sanction. For the same 
reason the Stimson doctrine of non-recognition, although it may have important moral 
and political value, is not a legal sanction. It may remain without any effect. It 3 
rather, as has been stated, an attitude which needs a sanction. 

6‘* Whatever else legal philosophers have said about law, they have, with rare ex 
ceptions, agreed . . . that it is enforced by physical sanctions.’’ (Jerome Hall in 7 
Univ. of Buffalo Law Rev. 384 (Spring, 1958). ‘‘Enforceability is a mnecessar} 
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not surprising that the problem of sanctions has played at all times an 
important rodle in the theory and practice of international law. The 
alleged absence of sanctions has been and is today the principal argument 
of those who deny that the rules of international law have the character 
of legal rules. But general international law has sanctions: reprisals 
and war. This is not a unique feature of international law, but is common 
to all primitive, highly decentralized legal orders, whether municipal or 
international. Such legal orders have no central organs either for the 
making or application of legal rules or for the determination of the delict 
or the execution of sanctions. All these functions must be left to the 
members of the legal community; in international law, to the sovereign 
states. There are no collective but only individual sanctions, carried out 
by way of self-help; there is no monopoly of force at the disposal of a 
central law-enforcing organ; there is no distinction between criminal and 
civil sanctions; the sanctions are based on collective, not on individual, 
responsibility. 

The tremendous disadvantages of such a system are clear. Each state is 
judexr in causa sua, has a right of auto-interpretation of international law, 
aright of auto-determination of the delict and of the state guilty of it and 
must carry out the sanctions itself. Where collective security is absent, 
the states, for their individual security, follow the policy of armaments, 
alliances and the balance of power. Under such a system a weak state can 
hardly go to war or take reprisals against a more powerful state, whereas 
the latter may abuse its power.” And a greater disadvantage is that this 
lack of centralization of the judicial function makes peaceful settlement of 
a conflict only possible by agreement and, in the case of the use of force, 
makes it impossible to determine with legal authenticity which state is 
legally right and which is wrong, which state is using force legally and 
which illegally. But the same impossibility exists in a primitive municipal 
legal order to state with legal authenticity who is the murderer and who 
the avenger. . 

To this it should be added that, whereas reprisals can be conceived as sanc- 
tions, because they presuppose a delict, even if auto-determined by the 
state exercising the reprisals, the status of war as a sanction was open to 
doubt. For under general international law, as it stood up to 1914, any 
state could at any time and for any reason go to war without committing 
an international delinquency. The jus ad bellum remained unrestricted ; ® 
only the carrying on of war was regulated by the legally binding, customary 
and treaty norms of the jus in bello.® 


characteristic of any system of law’’ (Sir Gerald Fitzmaurice in 19 Modern Law 
Review 1 ff. (1958)). In the same sense modern adherents of Catholic natural law; 
see Jean Dabin on the indispensability of ‘‘la contrainte,’’ Théorie Générale du Droit 
36 ff. (2nd ed., 1953). 

7 This state of facts is basic for the Latin American battle against ‘‘intervention.’’ 

8The right to go to war or use military force could be restricted only by treaty 
norms; see, ¢.g., the Drago-Porter Convention of 1907. 

®The Catholic doctrine of bellum justum wanted to make war either a sanction or 
adelict. It did not aim at abolishing war; to the contrary, it insisted on the necessity 
of war as a sanction, as long as the international community remains primitive, highly 
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II 


Since 1914 international law has been in a period of crisis and trans- 
formation, of flux and change; but one of the greatest differences between 
the ‘‘classic’’ and the ‘‘new’’ international law is the attitude toward war. 
In consequence of the first World War the attempt to restrict or abolish 
war, to distinguish between legal and illegal use of military force, to 
subject the use of military force to the control of the international com- 
munity, to maintain international peace and security, to replace the crude 
individual sanctions by single states with collective measures by a system 
of ‘‘collective security,’’ became the principal task to such an extent that 
the problem of peace overshadowed and overshadows today the problem 
of justice. This task implied, of course, the problem of sanctions. 

The first attempt was the League of Nations. It was greeted with en- 
thusiasm by victors, vanquished and neutrals and the first decade of its 
existence looked hopeful. But whether the times were ripe, whether the 
methods chosen were correct, is debatable. For the corresponding norms 
remained largely on paper, experimental, proved in serious test cases to 
be ineffective and, finally, an illusion. The thousand years’ history in 
medieval Europe of doing away with the equally disastrous system of self- 
help by Fehde, bellum privatum, shows that it was possible to ban private 
war effectively and make it a crime only after the primitive legal order 
had developed into an advanced legal order by way of centralization: 
centralization of the legislative, judicial and sanctioning function. In 
former times the problem was to ban private war, whereas public, inter- 
national war was considered inevitable in the primitive, highly decentral- 
ized international community. Since 1920 the problem has been to ban 
publie war as ‘‘the private war’’ of single states. May the method to 
reach this goal effectively not be analogous to that which, after a long time, 
did away with private war? But, contrary to the historical experience in 
the battle against private war, the drafters of the League of Nations 
Covenant were under the impact of the Occidental idea of international 
organization *° which had developed in the Utopian writings on ‘‘eternal 
peace’’ from the times of Pierre Dubois (1305) to Kant (1795), climaxing 
in Abbé de St. Pierre (1716), taken over by Simén Bolivar and the first 
Pan Americanism,’ and then by the League of Nations.’* Like their fore- 


decentralized and without a superior. But the just war can only be a sanction against 
a violation of a rule of positive or natural law (‘‘ Unica est et sola causa justa inferendi 
bellum injuria accepta’’—Victoria). But the bellum justum doctrine was never positive 
international law; and even if it had been, it would have faced the same difficulties of 
application as arose under general international law: the prince, even having a very 
just cause of war, could hardly go to war against a more powerful state; and the 
‘“justice’’ of the war was always self-determined; hence Gentili’s doctrine of the 
‘*bellum justum ex utraque parte’’—and we are back at the free jus ad bellum of 
general international law. 

10 Walter Schiffer, The Legal Community of Mankind (1954). 

11 See Josef L. Kunz, ‘‘The Idea of Collective Security in Pan American Develop- 
ments,’’ in 6 Western Political Quarterly 658-679 (1953). 

12 Latin American writers are right, if they call Simén Bolivar the forerunner of 
Woodrow Wilson and of the League of Nations; but to set the historical record straight, 
it must be added that Bolivar was also the follower of Abbé de St. Pierre. 


326 


1960} SANCTIONS IN INTERNATIONAL LAW 327 


runners, the drafters of the Covenant believed that, as far as the interna- 
tional community is concerned, no such degree of centralization is necessary 
or even desirable; they believed that peace and security can be achieved 
through a loose union of sovereign states. They superimposed a super- 
structure of treaty norms on the unchanged sociological basis, including 
the individualistic distribution of power, of the primitive, decentralized 
international community. Sanctions, as already in some earlier Utopian 
writers, played a great réle, but the basis of the new system was very 
different from the ancient doctrine of bellum justum.'* 

The system of collective military sanctions was opposed by the United 
States and by conservative international lawyers like Professor Borchard. 
But when, with the collapse of collective security in the 30’s in the Far 
East, South America and Africa, the illusion on which the League system 
had been built became obvious, a mass withdrawal of Members from the 
League and a mass flight into classic neutrality started. Neither the 
League nor the Kellogg Pact was able to prevent the outbreak of the 
greatest war in history. The noble experiment of the League of Nations 
itself disappeared in the holocaust of the second World War. 

Treaty law, including the League Covenant, is particular international 
law, always based on general international law. Where the particular 
treaty norms, created in derogation of general international law, cease to 
function, they are automatically replaced by the corresponding norms of 
general international law. The failure of collective security in the League 
of Nations and in our time has also produced a swing from an attitude 
favorable to collective sanctions to the opposite attitude, in the minds of 
statesmen as well as of international lawyers. After the collapse of col- 
lective security in the League of Nations, even the remaining League Mem- 
bers declared that the sanctions article had become, for the time being, only 
optional. Lord Cranborne’s Report of September 8, 1937, discussed the 
ideas of a ‘‘eoercive’’ and of a ‘‘non-coercive’’ League. The issue of sanc- 
tions vs. non-sanctions played a réle also in Pan American developments, 
and was discussed in the literature in this country. 

After the outbreak of the second World War, Niemeyer ** took a de- 
cisive and dogmatic stand against sanctions in international law. Starting 
from the thesis of the ‘‘unreality of international law and the unlawfulness 
of international reality,’’ he came to the conclusion that international law 
must be a ‘‘law without foree.’’ His reason was the Hegelian conception 
of sovereign states, which are ‘‘units of supreme government in human 
society and are by inherent necessity the highest, most powerful and most 
efficient organizations.’’ International law must be a ‘‘law without force,’’ 
it must be ‘‘functional,’’ ‘‘more political’’; its rules ‘‘must be effectual 
because of their inherent appeal,’’ they must be ‘‘based on non-moral 
values.’’ He stated: ‘‘There is no lawfulness in international relations out- 


13 See Josef L. Kunz, ‘‘Bellum justum and bellum legale,’’ 45 A.J.I.L, 528-534 (1951). 

14 Foreign Policy Association, New York, 1932: ‘‘ Are sanctions necessary for inter- 
national organization?’’ Raymond L. Buell: Yes; John Dewey: No. 

‘8 Gerhart Niemeyer, Law without Force (1941). 
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side the immanent lawfulness of the individual impulses of statesmen.”’ 
As a criticism, it is sufficient to state, from a political point of view, that 
these words were written at a time when Adolf Hitler occupied nearly the 
whole European Continent, and, from a theoretical point of view, that, as 
law is an organization of force, the postulate of a ‘‘law without force’’ is, 
to speak with Kelsen, a contradiction in terms. 


The development which led to the United Nations was certainly not in- 
spired by Niemeyer’s ‘‘law without force’’; sanctions again played a great 
role. But before considering the actual status of sanctions under the law 
of the United Nations, mention should be made that there exist today sectors 
of international law, the rules of which directly obligate individuals and 
where, therefore, the problem of sanctions takes on an entirely different 
form. Quite apart from the new and not yet clear and consolidated law 
of personal responsibility under international law of war criminals, there 
are cases of direct international administration of territories; ** there are 
eases of direct international legislation, binding upon individuals, contain- 
ing sanctions distinguishing between criminal and civil sanctions, based 
on individual, not on collective, responsibility, providing machinery, in- 
cluding courts, competent to give a decision with judicial impartiality and 
able to enforce their decision. 

Even prior to 1914, the European Danube Commission had authority to 
make regulations binding on all who navigate the maritime Danube, and 
had its own courts. Today a great deal of the internal law of international 
organizations, particularly the whole law of international officials, as well 
as a part of the law of the supra-national organizations in Europe, belongs 
here. We have here to deal with international norms, international by 
their creation, reason of validity and function; but the internal structure 
of these norms is not different from that of advanced municipal legal orders. 
Yet the bulk of international rules providing for sanctions, including 
those of the United Nations and specialized agencies, whether creating 
specific ‘* or general sanctions, binds only states. 


IV 


The apocalyptic experiences and consequences of the second World War, 
the ‘‘total’’ character of war, the tremendous power of new weapons of 
mass destruction, the coming of the atomic age, soon followed by the space 
age, have created wor'dwide fear of a third World War; they have tre- 
mendously strengthened the conviction, existing since the first World 
War, that war nowadays has become too dangerous; the competence to g0 
to war must, therefore, be taken away from the individual states; the 


16 Saar Territory 1920-1935; the possible administration of trusteeship territories by 
the United Nations itself (Art. 81 of the U.N. Charter). 

17 Suspension from the rights and privileges of membership (Art. 5), expulsion (Art. 
6), suspension from the right of voting in the General Assembly (Art. 19), for non- 
registration of treaties (Art. 102). 
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international community itself must control the use of military force in 
international relations. This is the cardinal purpose of the United Nations, 
stated in the emotional phrase at the very beginning of the Charter, that 
the intention is ‘‘to save succeeding generations from the scourge of war 
which twice in our lifetime has brought untold sorrow to mankind.’’ 

But the method to achieve this end is exactly the same as in 1920: again 
a loose union, ‘‘based on the principle of the sovereign equality of all its 
Members’’—even if that is not wholly true. In spite of many differences 
in detail, the United Nations is essentially no more than a second League 
of Nations. It again fails to offer a complete system of peaceful procedures 
for the settlement of international conflicts; it again has no international 
courts with compulsory jurisdiction; its provisions for peaceful change are 
even less significant than the wholly inadequate Article XIX of the Cove- 
nant. Again it was believed that something ean be had for nothing, that 
norms, which for their effectivity would need a centralized legal order, can 
successfully be superimposed by treaty upon the unchanged sociological 
basis of a primitive, highly decentralized international community. After 
the experience of the League of Nations, the failure of the system of col- 
lective security of the United Nations could have been foreseen. 

The sanctions of the United Nations are, as far as their structure is 
concerned, old-fashioned, just as under general international law; they are 
directed against states, are based on collective responsibility, and do not 
distinguish between criminal and civil sanctions. But whereas general 
international law knows only individual, and not collective, sanctions, the 
Charter knows only collective, and not individual, sanctions; this is clearly 
shown in the Dumbarton Oaks Proposals, but remains also true under the 
Charter, notwithstanding the addition of Articles 51, 107 and 53. 

The scope of collective security is again restricted to protection against 
the illegal use of military force; the United Nations is again an organiza- 
tion for the maintenance and restoration of international peace and se- 
curity, but not an organization for enforcing the law against all other 
violations of international law. But the scope of ‘‘peace and security’’ 
was enlarged considerably. The Covenant did not forbid war, but im- 
posed only certain ‘‘obligations’’ not to resort to war. Although this has 
been much criticized, and paper attempts to close these ‘‘gaps’’ were un- 
successfully made, it was logical; the makers of the Covenant understood 
that, before prohibiting resort to war, substitute measures have to be given 
to the states; where the Covenant provided such measures, resort to war 
was prohibited ; sanctions were provided against those who ‘‘resort to war 
in disregard of their covenants under Articles XII, XIII or XV’’; where 
the Covenant failed to provide such substitute procedures, war remained 
legal even between League Members.'* The Kellogg Pact renounced war 
“as an instrument of national policy,’’ but contained no definitions, no 


18 This corresponds, by analogy to the attempts to eliminate private war in medieval 
Europe, to the Constitutio Moguntina of 1250; only after the full centralization of the 
legal order could Emperor Maximilian I in 1495 effectively prohibit private war and 
make it a crime. 
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organization, no sanctions, and fully recognized not only the right to go 
to war in self-defense, but also the unhampered auto-determination by the 
state alone, acting in self-defense, whether the conditions of self-defense 
exist. Covenant and Kellogg Pact speak only of ‘‘war’’ and do not touch 
the use of military force in reprisals and ‘‘measures short of war.’’ 

The U.N. Charter, in a radical and progressive development, replaces the 
legally ambiguous term ‘‘war’’ by the wider and clear term of ‘‘use of 
foree.’’ Collective sanctions are provided—preventive and repressive sanc- 
tions, and in both cases sanctions not involving the use of military force 
and military sanctions—against ‘‘any threat to the peace, breach of the 
peace or act of aggression.’’ It is also a progressive development that the 
determination of the delict and of the guilty state, the decision on non- 
military and military sanctions, and the execution of the sanctions were 
radically centralized in the Security Council. For the first time an organ 
of an international organization, the Security Council, was created with 
real power ; it alone has the sanctioning competence; its decisions are legally 
binding on all the Members of the United Nations. There are also 
weak points: the centralization of the sanctioning function in a strictly 
political organ; the extremely bad drafting of the Charter, from the point 
of view of legal technique; the fact that the character of the measures 
under Articles 41 and 42 as sanctions is less clear than under Article XVI 
of the Covenant; the vague wording in Article 39, the lack of general ab- 
stract definitions, the wide discretion given to the Security Council. 

But this wide discretion was intentional; taking their clue in this respect 
from the Concert of Europe rather than from the League of Nations, the 
drafters of the Charter tried to create in the permanent Members of the 
Security Council a sort of directorate, which, disposing of effective power 
and acting in accord, can maintain or restore international peace and 
security. But here had to be paid the price of the veto, which contained 
the germ of destroying the whole progress achieved by the radical centraliza- 
tion of the sanctioning function in the Security Council. The Security 
Council must, first, bindingly determine the delict and the aggressor ; after 
that it may directly decide upon preventive or repressive non-military 
or military sanctions; it can utilize regional arrangements or agencies for 
enforcement action under its authority; it shall, in the case of Article 51, 
‘“*take the measures necessary to maintain’’ (or rather to restore) ‘‘inter- 
national peace and security.’’ Under all three hypotheses, we have to do 
with collective sanctions, radically centralized in the Security Council, for 
the maintenance of international peace and security. Only under Article 
94, paragraph 2,)* may the Security Council decide upon sanctions to give 
effect to the judgment of the International Court of Justice against the 
state which has failed to perform the obligations incumbent upon it under 


19 For the relation between Art. 94, par. 2, and Art. 39, see Eduardo Jiménez de 
Aréchaga, Derecho Constitucional de las Naciones Unidas 555-560 (Madrid, 1958). 
See also the paper by Oscar Schachter, ‘‘The Enforcement of Arbitral and Judicial 
Decisions against States,’’ Proceedings, Second Summer Conference on International 
Law, Cornell Law School, 1958, pp. 97-103; 54 A.J.I.L. 1 (1960). 
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this judgment. This is the only case where the Security Council may 
take executive sanctions, where the United Nations is, at least in this one 
ease, a law-enforcing agency in general. 

The United Nations system: only collective sanctions, radically central- 
ized in the Security Council, restricted—apart from Article 94, paragraph 
2—to the maintenance or restoration of international peace and security, 
has its counterpart in the prohibition of the ‘‘threat or use of (military) 
force in international relations’’ by the single states—Article 2, paragraph 
4, with the two exceptions of Article 51 and of Articles 107 and 53. The re- 
placement of the term ‘‘war’’ by ‘‘threat or use of force’’ has made the 
baffing problem of a strict division between ‘‘war in the sense of interna- 
tional law’’ and military reprisals less important, but has not abolished 
this distinction. The economic and diplomatic sanctions under Article 41 
constitute non-military reprisals; the measures under Article 42 embrace 
war and measures short of war. On the other hand, the individual state 
is not only deprived, to speak with Scelle, of the ‘‘compétence de la guerre”’ 
even as a method of sanctions, but also of any other sanctioning competence 
by threat or use of military force, whether military reprisals in the strict 
sense or ‘‘measures short of war,’’ such as troop concentrations near the 
border of another state, mobilization, naval demonstrations, pacific blockade, 
all involving the threat of force. The Charter knows no individual mili- 
tary sanctions either for the maintenance or restoration of international 
peace and security or for the enforcement of international law in general. 
But the prohibition of Article 2, paragraph 4, goes even farther. Kelsen 
has stated that the use of force can, within a legal order, only constitute 
either a delict or a sanction, and this dictum has been accepted by many 
writers. But it seems to us that this dichotomy is incomplete. Kelsen 
himself must admit *° that there are collective coercive acts, such as the 
forcible evacuation of inhabitants from houses that threaten to collapse, 
which are legal but do not constitute sanctions. 

Under general international law, states have the right to use military 
force as sanctions, be it in the form of war or military reprisals; but they 
are allowed also to use military force in the form of self-protection by way 
of self-help, where such use of force does not constitute sanctions ; ** where 
there is the right of a state to self-protection by using military force on 
foreign territory—the Caroline case, landing of troops on foreign territory 
for the protection of citizens. If that is done in cases where the foreign 
state is unable to fulfill its international obligations, such acts against an 
innocent state are not, of course, sanctions. An excellent example is 
furnished by the law of neutrality ; under Article 25 of Hague Convention 
XIII (1907), a neutral state is under a duty to prevent any violation of 
its neutrality, but only ‘‘as the means at its disposal allow.’’ A neutral 
state which has used all the means at its disposal to prevent a violation of 
its neutrality but is wnable to prevent it, has fulfilled its international duty, 

20General Theory of Law and State 278-279. 


21See the excellent discussion on sanctions under general international law in A. 
Verdross and K. Zemanek, Vélkerrecht 343 ff. (4th ed., Vienna, 1959). 
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is not guilty of any violation of international law; hence, no sanctions, no 
military reprisals against this state are justified. Yet 


when the means at its disposal are clearly inadequate to fulfill its 
neutral obligations, it is recognized that a belligerent is not forbidden 
from taking, as an extreme measure, acts of hostility in neutral juris- 
diction against an enemy making improper use of that jurisdiction.” 


Here we have a legal use of force not constituting a sanction. Such use 
or threat of military force is equally forbidden by Article 2, paragraph 
4; it is, for instance, clear that states no longer have the right to land 
troops on foreign territory for the protection of their citizens abroad. 
Article 2, paragraph 4, therefore, deprives individual states not only of 


any sanctioning function by threat or use of military force, but also of the 
right to use a threat or use of military force not constituting a legal sanction 
under general international law. This follows clearly from the sentence 
of the preamble ‘‘that armed force shall not be used, save in the common 
interest.’ But from the same sentence it follows equally clearly—contrary 
to the opposite views of some writers—that only the use of military force 
is prohibited. Non-military—economie, financial, diplomatic—sanctions, 
reprisals not involving the threat or use of military force, remain legal 
under the U.N. Charter. But the Bogota Charter of the Organization of 
American States also expressly forbids the use of coercive measures of an 
economic or political character to force the sovereign will of another state 
and obtain from it advantages of any kind. 

The statement that the Charter deprives single states of any competence 
to apply sanctions by the threat or use of military force also remains true 
with regard to the admitted exceptions. Articles 107 and 53 allow the use 
of military force as a ‘‘transitional security arrangement’’ against ex- 
enemy states; this exception is broader than Article 51, less subject to 
United Nations control, and allows also the preventive use of foree. Article 
51 contains the exception of ‘‘individual and collective self-defense.’’* 
Here we again have a point in which the dichotomy ‘‘force as delict or as 
sanction’’ is incomplete. Self-defense by military force, under Article 51, 
is legal, but it certainly does not constitute a sanction. Bowett ** is right 
in maintaining that self-defense has the pre-condition of delictual conduct 
on the part of him against whom this action is taken, in common with 
methods of self-help as a sanction, contrary to the right of ‘‘self-protection’”’ 
against an innocent state ; not to speak of the case of ‘‘necessity’’ (Neptune 
ease), which gives no right, but only an excuse; but the merely preventive 
and non-retributive character of self-defense distinguishes it radically from 
the use of military force by self-help as a sanction. The individual, ex- 
ercising self-defense against an attacker, merely defends himself; he has 
neither the intention, nor the authority to enforce the law, to punish the 
attacker; that remains for the criminal court. The right of self-defense, 


22 Thus U. S. Instructions: Law of Naval Warfare, Sept. 1955, Sec. 441, footnote 21. 

28 Josef L. Kunz, ‘‘Individual and Collective Self-Defense in Article 51 of the 
Charter of the United Nations,’’ 41 A.J.I.L. 872-879 (1947). 

24D. W. Bowett, Self-Defense in International Law (1958). 
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even in an advanced legal order, must be given to the individual because 
the organized community action would be too late. Hence it is for the 
individual to auto-determine whether the conditions for self-defense exist 
and how far he can go in self-defense ; the right of self-defense is exceptional 
and provisional; he himself determines, but only for the time being, sub- 
ject to the law and later action by a criminal court; he makes the de- 
termination himself, but at his risk; a criminal court and jury may later 
find him guilty of having exceeded his right of self-defense; he himself 
determines, but possibly at the risk of his life. 

Article 51, as intended, gives the same right of self-defense, plus the 
right of defense of others—incorrectly called ‘‘collective self-defense’’— 
as an exceptional and provisional measure until the Security Council acts. 


Also ‘‘collective self-defense’’ is not a sanction, enforcement of the law, 


or ‘‘ee"'cctive security.’’ The Security Council shall later take the neces- 
sary measures to restore international peace and security. The Security 
Council may determine that the state or states against which individual and 
collective self-defense measures have been taken are the aggressors, and 
authorize the states, acting hitherto in self-defense, to carry on sanctions 
against the aggressor and/or also call upon other states. Or the Security 
Council may determine that the states, claiming to act in self-defense, are 
the aggressors and order sanctions against them. Under both hypotheses the 
provisional stage of individual and collective self-defense has come to an 
end and collective sanctions under the exclusive authority of the Security 
Council have begun. The state, acting in self-defense, determines for the 
time being whether the conditions for self-defense are present, whether 
its action is proportional to the attack, and so on, but it does so at its own 
risk and subject to the law and to the control of the Security Council. 

But this right of individual and collective self-defense under Article 
51 is strictly limited only to the case of an armed attack that occurs. No 
such right is given against an imminent attack, no preventive use of mili- 
tary force is allowed. Some writers deny that; but it is not possible to 
deny it, if one is interested in the statement of what the law is. Neither 
the doubtful ‘‘inherent right’’ (‘‘droit naturel’’), which, certainly is not 
adequate for the right of ‘‘collective self-defense,’’ nor the history of 
the drafting of Article 51 can preva‘l against the clear wording: ‘‘if 
an armed attack occurs’’; the equally authentic Spanish text says: ‘“‘en 
caso de ataque armado’’; the equaily authentic French text puts it even 
more clearly : ‘‘dans le cas o& un membre des Nations Unies est l’objet d’une 
agression militaire.’? Where the text is so clear and unequivocal, it is not 
permissible, as the two International Courts have often laid down, for the 
interpretation to go back to the ‘‘travauzx préparatoires.’’ It is, of course, 
an excellent criticism to say that such right could be entirely inadequate in 
the atomic age; but this is an argument de lege ferenda; the Charter was 
Written in the pre-atomie age. That Article 51 is restricted to the case 
“if an armed attack occurs,’’ has been recognized by many prominent 
international lawyers; *° the attitude of a number of governments in the 


*5 E.g., Kelsen, Verdross, Jessup (A Modern Law of Nations 166-167). 
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United Nations has been to the same effect ; Arab, Communist, Latin Ameri- 
can writers strongly insist on it.2° But where an armed attack occurs, 
even in a border clash, the right under Article 51 exists; it is clear that 
India has a right of self-defense under Article 51 against the invasion 
of its borders by Chinese troops, even if ‘‘only’’ a few Indians are killed 
and captured. 

The system of sanctions, as under the U.N. Charter, is therefore the 
following one: 

1. Only collective sanctions under the exclusive authority of the Security 
Council and only—apart from Article 94, paragraph 2—to maintain or 
restore international peace and security. 

2. No individual military sanction at all, either to maintain or restore 
international peace and security or to enforce international law in general; 
only the limited right of using military foree under Article 51 against 
an armed attack. 

3. Hence, neither individual nor ecollective—apart from Article 94, 
paragraph 2—military sanctions for the enforcement of international law 
in general. 

Soon after the United Nations had come into existence this system of 
sanctions was made unworkable in consequence of the actual split among 
the two great Powers and their associates. This situation had two impacts 
on the system of sanctions. 


1. The treaties provided for under Article 43 have, up to now, not been 
concluded; in consequence, the Security Council, under Article 106, is 
unable to decide on military sanctions, although its capacity to determine 
the delict and the guilty state and to decide upon sanctions not involving the 
use of military force is thereby not impaired. The drafters of the Charter 
expected, of course, that the treaties under Article 43 would be concluded 
soon ; the ‘‘joint action’’ was provided for in Article 106 as a mere interim 
measure. But this interim measure would prevail as of today; and, for 
the same reasons, neither is the joint action by the permanent Members 
of the Security Council possible. As the treaties under Article 43 
have not been concluded, Articles 43 to 50 of Chapter VII have, as Jiménez 
de Aréchaga remarks,”" an unrealistic and purely academic character; the 
duties of the Members under Article 43 have not come into existence. 

2. The exercise of the veto has paralyzed the whole sanctioning function 
of the Security Council; we can agree with Jiménez de Aréchaga ** that 4 
system which makes it a priori impossible to apply sanctions against the 
permanent Members of the Security Council and their client-states ‘‘does 
not deserve the name of a system of collective security.’’ 


Up to now, two attempts have been made to remedy the breakdown of 
the United Nations system of sanctions: the first came from the Members, 
the second from the United Nations itself. 


26 For a full discussion see Jiménez de Aréchaga, op. cit. note 19 above, pp. 399-407. 
27 Ibid. 390. 28 Ibid. 195. 
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1. Where there is no collective security, the states must try to protect 
themselves individually ; as always, the forms used under general interna- 
tional law furnish the pattern: armament, alliances leading to counter- 
alliances, and an armament race—today an atomic, thermonuclear and 
missiles armament race. States in general do not like to violate their 
treaty obligations; a system must, therefore, be found which makes it pos- 
sible to reconcile these alliances with the basic treaty. When the League 
of Nations system of collective security could not be relied upon, Members 
concluded old-fashioned alliances under Article XXI of the Covenant, 
always, of course, ‘‘dans le cadre de la Société des Nations.’’ When the 
United Nations system of collective security broke down, the two escape 
clauses of Articles 107, 53 and 51 conveniently offered themselves. 

The Soviet bloc preferred Article 107, which, as stated, is less subject 
to United Nations control and allows also the preventive use of force, but 
is only temporary. But whereas all Soviet bilateral alliances are based 
on that article, the first Soviet multilateral treaty—the Warsaw Pact—, 
like the corresponding treaties of the West, is anchored in Article 51. 

The West from the beginning chose Article 51, which allows the use of 
military force without previous authority by the Security Council; it has 
the further advantage that, in contrast to Article 54, the Security Council 
need not at all times be kept informed of activities undertaken or in con- 
templation for the maintenance of international peace and_ security. 
Article 51 is in Chapter VII, not in Chapter VIII on ‘‘ Regional Arrange- 
ments..’ The prototype of these Western alliances is the ‘‘ Inter-American 
Treaty of Reciprocal Assistance.’’** It was followed by NATO and many 
similar pacts. They are all fully based on Article 51, on the right of 
individual and collective self-defense; they allow the use of force only 
against an ‘‘armed attack’’; they recognize that they can function only 
“until the Security Council takes the necessary measures to restore inter- 
national peace and security.’’ The legal change which they bring about 
consists only in transforming the right of individual and collective self- 
defense into a duty. They always remain on the level of self-defense ; they 
do not constitute sanctions; they are not measures of ‘‘collective security.”’ 
They do not, as is often stated for political reasons ‘‘strengthen United 
Nations collective security,’’ but are a substitute, an ‘‘ersatz’’ for the 
failure of the collective security system. The Western pacts, such as 
NATO and so on, are certainly indispensable for the defense and even the 
survival of the free world; yet they are, as Charles De Visscher *° has 
Stated, old-fashioned defensive alliances—although even in time of peace 
highly organized—which emphasize the actual split of the world. 

It is exactly this failure of the United Nations system of collective se- 
curity that has brought about a radical change in the importance and 
function of Article 51. While it was conceived as a rare and exceptional 
horm, it has become one of the most important articles of the Charter. 


** Josef L. Kunz, ‘‘ The Inter-American Treaty of Reciprocal Assistance,’’ 42 A.J.L.L. 
111-120 (1948). 
°Charles De Visscher, Théories et Réalités en Droit International Publie (1953). 
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While it was conceived as a merely temporal and provisional measure, sub- 
jeet to the authority of the Security Council, to be followed by collective 
sanctions, it may now lead to old-fashioned war, controlled only by the laws 
of war. Here we see again that treaty norms, enacted in derogation of 
general international law, are, if they do not work, replaced by general 
international law. 

2. The second reaction came from the United Nations itself, through 
the ‘‘ Uniting for Peace Resolution’’ of 1950. It was an attempt to transfer, 
to a certain degree, the sanctioning competence from the Security Council 
to the General Assembly, in order to evade the veto, and to revive the 
task of the United Nations to maintain and restore international peace 
and security. The constitutionality of this resolution is extensively debated 
in the literature. But even if we take it to be fully constitutional, its 
practical effect must not be overestimated. Typical of such overestimation 
is the enthusiastic treatment of this resolution by Jiménez de Aréchaga."' 
He praises the constitutional flexibility of the Charter; he believes, in a 
typically Latin American way, that it has ‘‘the transcendental consequence 
to democratize the Charter,’’ ‘‘to heal the essential vice of the San Fran- 
cisco product,’’ by giving to the Assembly, where there is no veto, the 
competence to decide on the delict and the aggressor and to extend col- 
lective sanctions, with the equal right of the medium and small states, even 
against a permanent Member of the Security Council and their client- 
states, although he must admit that the votes of the Assembly under this 
resolution have only the legal character of recommendations. All that is, 
of course, untenable, practically and legally. Practically, the strong and 
growing Afro-Asian bloc, always helped by the Soviet bloc and some other 
countries, can now—in contrast to 1950—prevent the reaching of the 
necessary two-thirds majority. From the point of view of law, the votes 
under this resolution are not legally binding recommendations; the As- 
sembly cannot bindingly determine the delict and the aggressor, cannot 
bindingly decide on non-military or military sanctions, cannot bindingly 
utilize regional arrangements or agencies for purposes of sanctions, cannot 
bindingly take the necessary measures under Article 51. All it ean do is 
recommend. The Assembly has no sanctioning competence, which, under 
the Charter, is solely and exclusively in the Security Council. The As 
sembly cannot order the use of military force as a sanction, it can only 
recommend, and in a legally non-binding way, that the Members make use 
of their right of individual and collective self-defense under Article 51. 
While this has been recognized from the beginning by Professor Alfred 
Verdross,*? it has now been also officially recognized by the United Nations 
itself, in consequence of the 1956 erises concerning the Suez Canal and 
Hungary. The Secretary General stated in 1957 that only the Security 
Council has the power to order the use of force, and then only to maintal2 
or restore international peace and security. The ‘‘Uniting for Peace’ 

31 Op. cit. note 19 above, pp. 197-209. 


82 First in his study, ‘‘The Charter of the United Nations and General International 
Law,’’ in Lipsky (ed.), Law and Politics in the World Community 153-161 (1953). 
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Resolution, he stated, did not involve a transfer of the power of the Se- 
curity Council. The General Assembly ‘‘may recommend, investigate, pro- 
nounce judgment, but it does not have the power to compel compliance with 
its reeommendations.’’ In consequence of this resolution, he continued, all 
that the Assembly can do under Article 51 is to recommend economic meas- 
ures and military aid to the victim of an armed attack. In neither of the 
two 1956 crises, he stated, were sanctions ever proposed, for resolutions of 
the General Assembly are not legally binding. 

Hence, neither of these two attempts have been able to remedy the 
failure of collective sanctions; neither constitutes sanctions, but only indi- 
vidual and collective self-defense which, in consequence of the paralysis 
of the Security Council, may lead us back to general international law: 
war, restricted by the jus in bello. 

VI 

Although collective sanctions—the only sanctions under the Charter— 
do not function, and pacts like NATO, as well as recommendations of the 
General Assembly under the ‘‘Uniting for Peace’’ resolution, do not 
constitute sanctions but only collective self-defense, the absolute prohibi- 
tion of the threat or use of military force in international relations by 
single states, a prohibition which deprives them of resort to any threat 
or use of military force, whether as a sanction or as another means of 
self-help not constituting a sanction, with the only exception of the limited 
right of individual and collective self-defense against an armed attack, 
stands. 

Jiménez de Aréchaga ** is, indeed, emphatic in his statement that Article 
2, paragraph 4, is the most important article of the Charter, not only from 
the point of view of collective security, but also from the point of view of 
general international law. He believes that we have attained for the first 
time the centralization of the use of military force in international relations, 
that military force has been subjected to the same regulation as in advanced 
municipal law: delict or sanction. He insists that the duty under Article 
2, paragraph 4 continues to be valid in its entire integrity, notwithstanding 
deficiencies or even the failure which the United Nations mechanism may 
see; although the Security Council may be unable to make a decision on 
account of the veto or for whatever other reason, this prohibition vill 
always remain in force. 

It is interesting to note that most writers ** who discuss Article 2, para- 
graph 4, think only of the prohibition of the threat or use of military force 
in order to change the actual law. The same is true of statesmen. Secre- 
tary of State Christian A. Herter, in his speech before the United Nations 
on September 17, 1959,°° regarded as the major problem the prevention 


8 Op. cit. note 19 above, pp. 75-94. 

34 Thus McDougal and Feliciano, ‘‘ Legal Regulation of Resort to International Co- 
*reion: Aggression and Self-Defense in Policy Perspective,’’ 68 Yale Law J. 1059-1165 
(1959), 

*°41 Dept. of State Bulletin 467-475, at 467 (1959). 
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of change through aggressive foree; he felt that the way in which change 
comes about is of overriding importance in the nuclear age; total nuclear 
war has now become, quite literally, a suicidal enterprise. But he sees 
also the necessity for accomplishing constructive change through peaceful 
means, a problem which the League of Nations did not master and that the 
United Nations has not yet been able fully to resolve. 

Certainly, to prevent changing the status quo through the use of military 
foree, and hence the problem of peaceful change, is particularly important 
at this time.** Yet the use of military force has also had the function of a 
sanction ; under the bellum justum doctrine, war only had the function of a 
sanction. Of this function of the use of military force as a sanction most 
writers do not speak.**? But the reaction and, recently, nearly a rebellion 
against Article 2, paragraph 4, from the sanctioning point of view, can be 
seen too, particularly with British writers. Even prior to 1956, asser- 
tions are not lacking to show that Article 2, paragraph 4, does not prohibit 
the threat or use of military foree by single states for purposes of sane- 
tions to enforce international rights, if their exercise is illegally denied. 
The reaction takes the form of an interpretation of Article 2, paragraph 4. 
Hints at such interpretation can be seen in the writings of Professor 
Schwarzenberger. Particularly clear is the attitude of Professor Waldock 
in the Corfu Channel Case as well as in his writings.** This way of think- 
ing led to the British-French military intervention in Egypt in 1956. This 
intervention was defended as legitimate by the Prime Minister of the 
United Kingdom and by France, and their position was expressed in the 
British and French vetoes in the Seeurity Council. This military interven- 
tion was, in fact, a total failure; but after this failure the British also stood 
firm as far as the legality of the intervention is concerned. They felt, as 
Professor Stone will say later, that the ‘‘extreme”’ interpretation of Articl: 
2, paragraph 4, is an absurdity, that it leaves the law-abiding states helpless, 
whereas the attitude of the United Nations not only saved Egypt from 
certain defeat, but also made a state, a villain in British eyes, a hero 
There was for a long time British and French bitterness and resentment 
against the United States, against the United Nations and the Secretary 
General of the United Nations; this attitude was shared by many countries 
of free Europe. The literary expression of this bitterness and resentment, 
the scholarly attempt to justify the intervention in Egypt, is the recent 
book by Professor Julius Stone.*® It is a bid for the legality of the threat 
or use of military force by single states as a sanction to enforce general 


36 Bloomfield, Evolution or Revolution? The United Nations and the Problem 
Peaceful Territorial Change (1957 

87 Some writers do not see that the system of collective security of the U.N. (¢ 
Organization of American States) is only a system for enforcing peace, but not ¢ 
the enforcement of international law in general. Thus, e.g., Thomas and Thomas, Nor 
Intervention (1956). But see A. J. Thomas, ‘‘Non-Intervention and Public Order ™ 
the Americas,’’ 1959 Proceedings, American Society of International Law 72-77. 

38‘‘The Regulation of the Use of Force by Individual States in International Law 
Hague Academy of International Law, 81 Recueil des Cours 455-517 (II, 1952). 

+ Julius Stone, Aggression and World Order (1958). 
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international law. Professor Stone tries to show that this corresponds to 
a true interpretation of Article 2, paragraph 4. But it can be easily 
shown by the clear text of the Charter and by going back to the travaur 
préparatoires, that his interpretation is untenable: All threat or use of 
military foree, including that for purposes of sanctions, is prohibited; 
this is the sense of the Corfu Channel Judgment, the practice of the United 
Nations, the attitude of the Secretary General, and also overwhelmingly 


literature.*° 
Stone's scientific error consists in the fact that he tries to present his 
eritique of the positive law as constituting this positive law; but as a 


ritique his arguments deserve attention. Such criticism has been and is, 
indeed, widely voiced. Judge Alvarez *: criticizes the lack of sanctions for 
enforcing international law in general. Sir Gerald Fitzmaurice * states 
“that now it is possible to violate a large part of international law in all 
sorts of different ways, and to commit breaches of treaties, right and left, 
without ever having recourse to aggression’’; ‘‘international law is less 
enforceable to-day than it ever has been in the whole of its history.’’ He 
ontinues : 


The Charter frowns on self-help, without, however, as yet, having 
put anything in its place; it goes far toward rendering unenforceable 
by direct action the whole of international law, except the breach of 
peace. 


Georges Scelle ** has, as his own advocatus diaboli, excellently presented all 
the arguments contra; it is this exposé which serves Professor Stone as a 
starting point. Scelle admits the necessity of sanctions, admits that Article 
2, paragraph 4, makes it possible for states to violate international law, 
as long as such violation does not take the form of an armed attack; he 
even recognizes that the tolerability of a renunciation of the use of military 
force by the states depends on collective sanctions against the violation of 
international law in general. 

These ideas have recently been strongly voiced again by French writers. 
In the preparatory work of the 24th Commission of the Institut de Droit 
International, Emile Giraud ** stated that Article 2, paragraph 4, has had 
4 most unfavorable influence on the progress of arbitral and judicial settle- 
ment; the smaller Powers, he states, now do what they like, only keeping 
away from an armed attack; why should they take the risk of losing their 
‘ase in an international court? ** He criticizes the U.N. Charter as show- 

Thus, ¢.g., Kelsen, Verdross; refutation of Stone’s interpretation by McDougal 
ind Feliciano (loc. cit. note 34 above); strongly in the same sense: Latin American 
Jiménez de Aréchaga), Arab (Nasim Hasan Shah, ‘‘ Discovery by Intervention,’’ 53 
AJ.IL. 595-612 (1959)), and Communist writer (K. Skubiszewski, ‘‘The Postwar 
Alliances of Poland and the United Nations Charter,’’ ibid. 613-634). 

“tA. Alvarez, Le Droit International Nouveau (1959). 

® Loe. cit. note 6 above. 

*8Georges Scelle, ‘‘Quelques Réflexions sur ]’Abolition de la Compétence 
7uerre,’’? 58 Revue Générale de Droit International Public 1 ff. (1954). 

“* Emile Giraud, 1957 Annuaire de ]’Institut de Droit International 271-272, : 

** Very similar are the statements by the Rapporteur, C. Wilfred Jenks, ibid. 
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ing ‘‘a dangerous lack of equilibrium.’’ One pretends to forbid the states 
any recourse to foree, whereas one does not give them any means to make 
their rights respected. And he concludes: ‘‘Un tel systéme ne peut étre 
viable a la longue.’’ Also Judge Huber * refers to the ‘‘lacunae’’ of the 
Charter. Breach of the peace, he states, is far from being the only violation 
of international law; an organization destined to assure the peace must 
have a complete system capable of furnishing a peaceful solution to any 
international conflict. The Resolution on Compulsory Jurisdiction of In- 
ternational Courts and Tribunals, adopted by the Institut de Droit Inter- 
national at its 1959 Session at Neuchatel, warns in paragraph 2 of the 
preamble that ‘‘the maintenance of justice . . . is an essential complement 
to renunciation of recourse to force in international relations.’’ 

The complete prohibition of the use of military force as a sanction by 
single states, without collective and effective sanctions for enforcing inter- 
national law in general, has left states, against which violations of interna- 
tional law not constituting an armed attack have been committed, some- 
times without any adequate remedy either by self-help or by collective 
action under the U.N. Charter. True, states may, under the Charter, still 
exercise sanctions not involving the threat or use of military force; that 
is shown by the Charter itself, as well as by the fact that Brazil’s proposal 
at San Francisco also to forbid economic reprisals was rejected. But 
under the Charter of Bogota states are rather helpless in the face of viola- 
tions of international law by other states, since economic, financial or 
political reprisals are also expressly forbidden. This situation has further 
consequences: it may damage the legal situation of the aggrieved states 
in the long run. These states, it is true, may protest; but it is certain that 
a protest or even repeated protests, if they remain without effect, do not 
preserve the rights of the protesting states indefinitely. For the protest 
is not a sanction, but a declaration which needs a sanction in order not to 
deteriorate into an ineffective ‘‘paper protest.’’ The attitude of inter- 
national tribunals shows that in such a case the protesting state must under- 
take further steps going beyond protest to vindicate its rights.*’ But. 
under the Charter of Bogota, neither military nor non-military reprisals 
are allowed; an offer to submit the dispute to an international court will 
be rejected by the violating state.*® Such lack of action by the aggrieved 
state may be construed as acquiescence and give the state making illegal 
claims a ‘‘historical right.’’ 

McDougal and Feliciano write: 


The overwhelming interest in basic order, and the exorbitant potentia: 
costs of exercise of force by contemporary weapons, would appear 0 
counter-balance losses states may occasionally incur from lesser wrongs 
left inadequately redressed because of deficiencies in available remedial 


46 Ibid. 302. 

47I. C. MeGibbon, ‘‘Some Observations on the Part of Protest in Internationa 
Law,’’ 30 British Year Book of International Law 293-310 (1953); idem, ‘‘The Scope 
of Acquieseence in International Law,’’ 31 ibid. 143-186 (1954). 

48 Josef L. Kunz, ‘‘ Continental Shelf and International Law: Confusion and Abuse,’ 
50 A.J.1.L. 828-853 (1956). 
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procedures or the limited ability of a poorly organized community to 

create effective remedies for all wrongs.*® 
We fully grant the dangerousness of nuclear war. But what is ‘‘interest 
in basie order?’’ Is everything but use of military force ‘‘lesser wrongs 
or merely tortious conduct?’’ Such a nonchalant attitude, we believe, 
cannot be upheld indefinitely. ‘‘Even under the most primitive legal 
order,’’ Kelsen states, murder was not the only crime.’’ The failure of 
collective security has led to old-fashioned alliances, leading possibly to old- 
fashioned war. Is it not to be feared that the complete lack of individual 
and collective sanctions to enforce international law in general may lead 
back to the old-fashioned, unorganized sanctions exercised by individual 
states by way of self-help? 


50 


VII 

That the collective security system of the United Nations at this time 
does not work, is shown by the fact that the United Nations has, up to 
now, applied neither non-military nor military sanctions; for the armed 
action in Korea was not, in a strict legal sense, an enforcement action 
by the United Nations; it is also probable that this action will not consti- 
tute a precedent, but remain rather an isolated event. The creation of the 
United Nations Emergency Force was certainly successful, but equally 
certainly it does not constitute a United Nations peace-enforcing force. 
‘Unfortunately, events have shown that the function of war has not yet 
been replaced by adequately efficient legal procedures.’’** The peace, 
such as it is, is based at this time on the actual deadlock and stalemate 
of the thermonuclear and missiles armament race between the only two 
truly great Powers. This armament race, the alliances and counter- 
alliances, prove that everywhere the possibility of war is recognized. 
It cannot yet be said that the primary intention of the Charter ‘‘to save 
succeeding generations from the scourge of war’’ has been definitely 
achieved. The possibility of nuclear war hangs over the world like the 
sword of Damocles. There is always the possibility of war by miscalcula- 
tion, by mistake, by the act of an all-powerful and ruthless dictator, by a 
radical change of the balance of terror in favor of the Soviet Union. We 
must also take into consideration the rise of the third great Power, China, 
which, as Prime Minister Nehru said, does not show the same concern 
about war as the Soviet Union. Is it not amazing that a man like Prime 
Minister Nehru could state recently in the Indian Parliament that ‘‘if war 
comes between India and China, it will be a struggle for life and death that 
will shake the whole Continent of Asia and even the whole world?’’ His- 
tory shows that alliances and counter-alliances, an armament race, have a 
tendency to lead toward war. For us who have lived through this whole 
century and, at the beginning of it, in Europe, it is ominous to recall 
the split of Europe between the Triple Alliance and the Triple Entente, 

** Loc. cit. note 34 above, pp. 1124-1125, footnote 193. 


*° Collective Security 10. 
*t Morris Greenspan, The Modern Law of Land Warfare vii (1959). 
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the naval armament race between Germany and Great Britain, the land 
armament race between Germany and France, the continuous series of 
crises, engendered by this split, in Morocco and in the Balkans, a split 
which finally led to the first World War; and at that time, in contrast to 
the present situation which is somewhat analogous, only on a world-wide 
level and primarily between two Powers, there existed no profound ideologi- 
eal split between the two potentially hostile camps. Naturally, history must 
not repeat itself; there is today the changed attitude toward war, the 
fear of much more powerful weapons. 

The possibility of war remains; hence, the laws of war retain their im- 
portance and their revision is an urgent necessity, as it is more and more 
recognized. Just as the breakdown of collective security in the League of 
Nations led to a revival of neutrality, thus the non-functioning of collective 
security in the United Nations has led back toward the possibility and 
polities of neutrality. Section 232 of the U. S. Instructions, ‘‘Law of 
Naval Warfare,’’ September, 1955, states: ‘‘If the Security Council is 
unable to fulfill its assigned functions, the members may, in case of war, 
remain neutral and observe an attitude of strict impartiality’’; footnote 
19 adds that ‘‘recommendations by the General Assembly do not constitute 
legal obligations’’ and that ‘‘in these circumstances neutrality and com- 
plete impartiality both remain distinct possibilities.’’ Nothing is more 
significant in this respect than the admission of permanently neutral 
Austria as a Member of the United Nations without any objection or any 
special status, such as was granted to Switzerland in the League of Nations. 

After the failure of collective security in the League of Nations the 
League considered itself a ‘‘non-coercive’’ League. Thus, today the 
United Nations itself plays down the emphasis on sanctions. It is also 
characteristic that present diplomatic activity is carried on, to a very great 
extent, outside the United Nations. The Secretary General himself ** feels 
that the United Nations at this time cannot enforce the law on nations 
great and small. He sees a particularly important, perhaps the principal, 
role of the United Nations as ‘‘an instrument for negotiations among, and, 
to some extent, for governments, as an instrument for concerting action by 
governments in support of the Charter,’’ and emphasizes the réle of ‘‘quiet 
diplomacy,’’ so skillfully carried on by himself. This is, certainly, a United 
Nations very different from that designed at San Francisco. 

This changed situation of the United Nations, the general deterioration 
of international law—its importance in the League of Nations, its nearly 
complete ignoring in U.N. proceedings **—, the non-functioning of collective 
sanctions for the maintenance of peace, the absence of either collective 
individual sanctions for the enforcement of international law in general, 
and, hence, the near non-enforceability of all international law, 1s, of 
course, reflected in the literature. The ‘‘neo-realists’’ throw international 


52 Josef L. Kunz, ‘‘The Secretary General on the Réle of the United Nations,’’ oe 
300-304 (1958). 
58 Josef L. Kunz, ‘‘The United Nations and the Rule of Law,’’ 46 A.J.I.L. 504" 


(1952). 
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law away and rely on ‘‘power’’; the answer is that law has proved in- 
dispensable in the whole history of mankind. The other extreme is pre- 
sented by those who demand a ‘‘world state’’; at present this demand is 
Utopian. The adherents of the ‘‘realist school,’’ whether American or 
Scandinavian, sometimes come close to Niemeyer’s ‘‘functional law without 
foree.’’ Thus, for instance, Foighel,®* a disciple of Professor Alf Ross, 
writes that in consequence of the difficulty of enforcement, the main task 
of international law must be to prevent clashes between individual power 
units through exhortation, mediation, persuasion. McDougal and Feli- 
ciano state * that ‘‘the international situation has placed greater emphasis 
on the function of conciliation and mediation of the United Nations rather 
than on the coercive function.’’ Even Professor Jessup ** looks for ex- 
cuses ; he pleads at this time ‘‘for a modest objective for international law,’’ 
for its application ‘‘within a selective community of like-minded states,’’ 
insists on the ‘‘fallacy of the great issue test.’ But is not the maintenance 
of peace, threatened by the non-like-minded states, the greatest problem 
today? Shall international law remain condemned by Judge Lauterpacht’s 
dictum: De mazximis non curat praetor? 

An adherent of the American ‘‘realist school,’’ Professor McDougal, for 
whom international law is a dynamic, global process of authoritative de- 
cisions, and who, always writing as a politician of law, wants to reconstruct 
the whole existing international law, believes that ‘‘reciprocal patterns of 
assertions and defense produce a quality of stability that is often suffi- 
cient to warrant classification of law.’’ He takes a stand’ against the 
primacy of international law, defended by this writer. His ardent fol- 
lower, Professor Falk,®°* calls present-day international law a ‘‘hori- 
zontal legal order,’’ an ‘‘order between equal centers of authority.’’ He 
states that the aspects of such horizontal legal order are self-imposed re- 
straint reciprocally exercised, restraint imposed by circumstances, such as 
insufficiency of power, and adds to that ‘‘more formalized horizontal pro- 
cedures, such as international organizations and agreements.’’ He would 
at this time ‘‘not invest’’ in the expansion of judicial settlement ; he expects 
more from state to state than from international organization to state 
relations. It is correct that states, while no longer the only subjects of 
international law, are still by far the most important ones. But what he 
calls a ‘‘horizontal’’ legal order is only another word for old-fashioned 


formulas that, whereas an advanced municipal law is ‘‘a law of subordina- 
tion,’’ ‘‘ein Herrschaftsrecht,’’ actual international law is ‘‘a law of ¢o- 


9? 66 


ordination,’’ a ‘‘law inter pares, ein genossenschaftliches Recht.’’ All 
these formulas mean no more than that present-day international law, 
Including the law of the United Nations, is still a primitive, highly de- 


5¢Isi Foighel, Nationalization (1957). 

*5 Loc. cit. note 34 above, p. 1123, footnote 192. 

*¢ Philip C. Jessup, The Use of International Law. 

*t Myres S. McDougal, ‘‘The Impact of International Law upon National Law: A 
Poliey-Inspired Perspective,’’ 4 South Dakota Law Rev. 25-92 (Spring, 1959). 

*®R. A. Falk, ‘‘International Jurisdiction: Horizontal and Vertical Conceptions of 
Legal Order,’’ 32 Temple Law Quarterly 295-320 (Spring, 1959). 


d 
f 
it 
0 
le 
St 
n- 
re 
f 
re 
id 
of 
is 
ir, 
te 
ite 
m- 
re 
al 
ny 
ns. 
he 
he 
lso 
at 
els 
ns 
yal, 
id, 
by 
ted 
100 
rly 
ive 
or 
ral, 
of 
nal 
§2 


344 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 54 


centralized legal order in which centralized organs are mostly lacking. 
But even a ‘‘horizontal’’ law is necessarily above the pares; otherwise it 
could not be called law. This necessary supra-ordination of law above 
those who are bound by the law, even if they are the makers of the law, 
is all that the primacy of international law means. This latter construc- 
tion in no way means that statutes enacted by states in contradiction to 
international law are automatically void; it says nothing about the division 
of competences between international law and the legal orders of the states; 
it says nothing as to whether individuals are directly bound by rules of 
international law. All these are problems of content which can only be 
answered by analysis of the international law actually in force. But the 
primacy of international law does mean that international law, although 
to a great extent created by states, is legally binding upon, and therefore 
necessarily above, the states; in this sense, every legal order is ‘‘vertical.”’ 
Professor McDougal affirms ‘‘that the international community has achieved 
a distribution between permissible and non-permissible coercion’’; if he is 
right, then the corresponding rule of international law must be legally 
binding, and hence above the states, although its enforcement may show all 
the disadvantages of a primitive legal order. 

Rules of an international treaty, negotiated between states as equals and 
based on their consent, are just as much above the contracting parties as a 
statute of Congress is above those subject to these rules. There is, in this 
sense, no difference between treaties and contracts. Advanced municipal 
law also knows ‘‘ private law-making.’’ A contract is made between equals, 
between ‘‘equal centers of legal authority’’; but the rules created by con- 
tract are legally binding upon the parties and constitute, in the language 
of the Code Napoléon, ‘‘la loi entre les parties.’’ Contracts as well as 
treaties can never be based merely on consent. Both contracts as well as 
treaties have their reason of validity in a superior rule of law which 
stipulates that, under certain legal conditions, the rules created by contract 
or treaty shall be legally binding upon the parties; the rules created are 
necessarily above the parties; their breach constitutes a delict and subjects 
the parties to the sanctions stipulated by law. But whereas conflicts arising 
out of contracts can be peacefully settled by courts and sanctions can be 
executed by central organs, there is uncertainty and often impossibility 
of judicial settlement in international law; that is nothing else but the 
difference between an advanced and a primitive legal order. Professor 
Falk is right when he says that Austin’s conception of law, restricted 
exclusively to advanced municipal legal orders, is unacceptable for inter- 
national law; primitive law is law too; but there is still a difference be- 
tween a legal order, however primitive, and a normative order, which does 
not constitute law at all. 

That even a primitive law must have sanctions was recently nicely 
affirmed by the immediate reaction, not of writers, but of statesmen, on the 
occasion of the proposal by the Prime Minister of the Soviet Union of 
‘*total disarmament’’ without international sanctions. Secretary of State 
Christian A. Herter immediately criticized the lack of sanctions for mait- 
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taining international peace and security; for even totally disarmed nations 
may fight with arrows or their fists; and Ambassador Henry Cabot Lodge 
stated at the United Nations: ‘‘If all nations lay down their arms, there 
must be institutions to preserve the peace and security and promote the 
Rule of Law.’’ °° 

VIII 


This study is written from a strictly legal, not a political point of view. 
The analysis of the corresponding norms of the United Nations and of their 
application leads to the conclusion that, at the present time, almost the 
totality of international law is unenforceable. That shows that interna- 
tional law is even today a very primitive legal order. But this result does 
not necessarily imply a gloomy picture. If it could be said today as a 
matter of law that the rules of Chapter VII of the Charter are no longer 
valid, then general international law with its primitive sanctions would 
take their place. But such statement, as a matter of law, cannot yet be 
made. Somewhat over ten years is, after all, a short time in the life of 
such an institution; it can only be stated that the norms of Chapter VII 
are momentarily suspended in their validity; but they may very well come 
again into full force. There are other hopeful signs, both legal and extra- 
legal. 

In contrast to the League of Nations, when, after the breakdown of 
collective security, a mass withdrawal of Members started and the League 
became more and more powerless and finally disappeared, the prestige of 
the United Nations remains strong; it has expanded so as to embrace 
today nearly all sovereign states, and each new state immediately ap- 
plies for admission. This shows that the United Nations continues to be 
an institution of the highest importance, not only in the many fields of 
international co-operation, but also with regard to its main task of main- 
taining international peace and security; even here the United Nations 
can still do much, and remains indispensable. 

There is the ever-growing number of international and even supra- 
national organizations which, although they have not yet changed the 
basic structure of the international community, may contain the germs of 
such change. The expansion of international organizations is not a mere 
fashion, but corresponds to genuine necessities; it shows the growing 
recognition by states of whatever ideology and type of government that 
there are many vital tasks which can no longer be performed by a state 
alone. All that may make the states gradually more willing to transfer 
authority to international and even supra-national organizations. 

There is, further, in the field of international peace and security, not 
only the deep longing of all the peoples for peace, but, what is more im- 
portant, a fear of a new global atomic war among all the governments. 
This strong concern is shared by the two leading great Powers. It is ex- 
tremely significant that the Catholic Church has changed the ancient doc- 
trine of bellum justum. Whereas just war was a sanction against a 


59 New York Times, Sept. 15, 1959, p. 47. 
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delict, it has been stated by Pope Pius XII that modern weapons have 
revealed the immorality of any aggressive war, and the doctrine of bellum 
justum can, henceforth, be applied only to a war in self-defense.*° There 
is the recent treaty on Antarctica,** which may constitute a precedent for 
international controls of outer space. 

Present-day international law is still far away from an advanced inter- 
national legal order; whether it is, as Jenks believes, the ‘‘common law 
of mankind’’ in an early, imperfect and precarious stage of its develop- 
ment, cannot yet be determined with scientific authority. In the present 
difficult international situation it is necessary to ‘‘muddle through’’ by 
all kinds of devices to prevent a third world war. But the goal—and 
here, we believe, Professors McDougal and Falk agree—cannot be a ‘‘law 
without forcee,’’ but an effective international legal order, and that means 
also enforceable sanctions. 

It is not possible here to treat fully the problem of sanctions, which is 
a fundamental problem of jurisprudence. Only to avoid misunderstand- 
ings and unjustified attacks, especially by adherents of different types of 
‘‘natural law,’’ a few remarks will be made. Legal positivism by no 
means teaches that law relies only on force; it fully recognizes the funda- 
mental importance of voluntary obedience to the law; in fact the more 
effective a legal order is, the less necessity there is to execute sanctions; 
sanctions have, it is true, to be applied by physical force, but only if neces- 
sary. Legal positivism fully recognizes that there are higher values than 
law; it fully endorses the postulate that the contents of a positive law 
should correspond to the values of justice. It is not claimed, on the other 
hand, that even the most advanced municipal legal orders can ever give 
absolute and full security, for perfection does not belong to this earth. It 
is fully acknowledged that there are norms without sanctions also in munic- 
ipal law, and that sanctions cannot be, or are not always, applied. The 
importance of self-restraint, of bona fides, the necessity and opportunity of 
settlements out of court, by negotiation, renunciation, persuasion, and s0 
on, is of the greatest importance also in advanced municipal legal orders. 
Even in such legal orders situations may arise where the monopoly of force 
breaks down, and military force also becomes legally decisive, as every 
revolution and civil war shows; we note the similarity of situations arising 
under modern labor law with international conflict situations. 

But legal positivism does state that legal norms must have validity, that 
they are prescriptions; that the character of being legally binding means 
that conduct contrary to that prescribed by the norm is put under a sane- 
tion that shall be executed, by physical force if necessary. A condition 
of the validity of legal norms is that they are, in general, by and large 
effective. A legal norm must contain a sanction; already the Romans, the 
greatest jurists of all times, stated that an obligation under the condition. 


60 See Verdross and Zemanek, op. cit. note 21 above, at 356. 

6141 Dept. of State Bulletin 912 (1959); reprinted below, p. 477. 

62 Philip C. Jessup and Howard J. Taubenfeld, Controls for Outer Space and 
Antarctic Analogy (1959). 
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‘if you want to fulfill it,’ ‘‘non est obligatio.’’ But the sanction must 
also be, where it should be applied, by and large effective. Mere paper 
rules are not rules of law. All this is true of primitive as well as of ad- 
vanced legal orders. 

The goal for a better international law cannot be a ‘‘law without force,’’ 
but a law with less primitive sanctions. Whereas legal rules are prescrip- 
tions, are on the normative level, the making of the law belongs to the 
realm of facts. Ilence, such progressive development of international law 
cannot be brought about merely by further treaties; for such treaties would 
again be dependent, in the last analysis, on the voluntary co-operation of 
the contracting parties. Such development can only be brought about by 
political action, changing the actual sociological conditions on which the 
present international community is based. In this sense Charles De 
Visscher has written that the progress of international organization depends 
on a change of the actual individualistic distribution of power. A more 
advanced international law must be based on the full recognition by states 
of the primacy of international law and on enforceable sanctions both for 
the maintenance of peace and security and for the enforcement of inter- 
national law in general by organs of the international community. In this 
sense, M. Henri Spaak, Secretary General of NATO, wrote: 


international organizations will only become fully effective, when 
it is understood that over and above the will of a nation there exists 
an international law, deriving its sanctions from the majority and to 
which all countries, large and small, must submit.® 


Professor Jennings stated: 


The only mechanism by which a viable international society of states 
can be created is through effective submission to a developing interna- 
tional law, the sovereignties must recognize its supremacy.** 
And Sir Hersh Lauterpacht holds: ‘‘It is only under the shelter and 
through such general organization, endowed with overriding and coercive 
power for creating, ascertaining and enforcing the law, that international 
law can overcome its present imperfection.’’ © 


83 Henri Spaak, ‘‘ Problems Facing the West.’’ 107 Virginia Law Rev. 1085-1097 at 
1095 (1959). Emphasis added by this writer. 

6#R. Y. Jennings, ‘‘The Progress of International Law,’’ 34 British Year Book of 
International Law 334-355, at 355 (1958). 


65 ] Oppenheim Lauterpacht, International Law 370 (Sth ed., 1955). Emphasis added. 
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THE ANTARCTIC SETTLEMENT OF 1959 


By Rosert D. Hayton 


Visiting Professor, Facultad de Ciencias Juridicas, 
Universidad de San Carlos de Guatemala 


I. InTRODUCTION 


The Antarctic is no longer the virtual unknown of story and legend. 
Though it will undoubtedly remain a frontier—as much of Alaska has re- 
mained a frontier—one consequence of the International Geophysical Year 
is that policy and operational affairs of the South Polar Regions have 
gradually become almost ‘‘orthodox,’’ that is, handled on a daily basis by 
covernment officials and institutions in the near-normal manner of dealing 
with any matter in modern bureaucracy and research. This development 
by no means implies the elimination or avoidance of intra-national dissen- 
sion or of international competitive power moves and misunderstandings. 
On the contrary. Yet it was not so many years ago that exploration of 
the frigid continent began. 

Records are scanty, controversial and constantly being revised, but the 
best indications to date are that the first landing' on the mainland—as 
contrasted with numerous islands—was probably by United States sealing 
Captain John Davis, aboard the Cecilia on the morning of February 7, 
1821.2 Extensive charting of the often ice-bound and delusive outer 
fringes of islands and mainland characterized the remainder of the nine- 
teenth century.* 


1 Aetual landings are taken here as the valid point of departure inasmuch as ‘‘dis- 
covery’’ by sighting alone would not convey even inchoate title. See discussion of this 
point in R. D. Hayton, ‘‘ The ‘American’ Antarctic,’’ 50 A.J.I.L. 597-599 (1956). 

2At what is now Hughes Bay, Palmer Peninsula. U. S. Dept. of Interior, Office 
of Geography, Geographic Names of Antarctica 12 (Washington, Jan., 1956). 

>For the purposes of this article, only the most generalized and abbreviated account 
can be rendered. There are documents and an extensive literature for each country’s 
record and position. See the national sections and the index in R. D. Hayton, National 
Interests in Antarctica (Washington, annotated bibliography of 1,168 items, 1959, 
137 pp.). An exceptionally useful collection in English of the basic claims data and 
chronologies of Antarctic activities for each interested state are found in H. M. Dater, 
Summary of National Claims with Selected Documents (Washington, 1957, mimeo., 50 
pp.); these are reproduced (without the chronologies) in the appendix to L. M. Gould, 
The Polar Regions in Their Relation to Human Affairs 36-54 (New York, 1958). 
Among recent chronologies of Antarctic expeditions, especially recommended is B. 
Roberts, ‘‘Chronological list of Antarctic Expeditions,’’ 9 Polar Record 97-134 and 
191-239 (Cambridge, Eng., May and Sept., 1958). See also R. A. Skelton, ‘‘ Explorers’ 
Maps XIV: The Polar Regions in the 19th Century,’’ 29 The Geographical Magazine 
187-200 (London, 1956-1957). Among recent works see H. E. Archdale, ‘‘Claims to 
the Antarctie,’’ Year Book of World Affairs 242-263 (London, 1958); W. H. C. Knapp, 
Antaretiea: de Gesshiedenis van het Geheimzinnige Zuidland (Haarlem, 1958, 589 pp.) ; 
L. Melnishki, Kim Ledenoto Siirtse na Antarktika (Sophia, 1950, 225 pp.); R. B. 
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Belgian interest dates from 1897-1899, when Lieutenant Adrien de 
Gerlache led a scientific party on the Belgica and, because they were 
frozen in, earned the distinction of the first scientific expedition to 
‘‘winter over.’’* The expeditions under Otto Nordenskjéld (Swedish) 
and Robert F. Seott (British) managed the first deliberate wintering over 
during the seasons of 1901 to 1904. Penetration into the vast and treacher- 
ous interior dates from English Lieutenant Ernest Shackleton’s abortive 
attempt to reach the Pole between 1907 and 1909. Ardently desirous of 
earning the title ‘‘Discoverer of the South Pole,’’ Captain Seott returned 
to the area in 1910. He reached his goal January 17, 1912, but Roald 
Amundsen, leading a Norwegian party, arrived there first, on December 
14, 1911. Seott, a tragic figure in Antarctic history perished with his 
men on the way back to his main base. 

There are many stirring sagas in the twentieth-century conquest of the 
last continent. In addition to continued whaling operations—especially 
by the Norwegians—England initiated her annual ‘‘Discovery Expedi- 
tions’’ in 1925 and undertook a number of Commonwealth research ex- 
plorations. American activities, after considerable work in the nineteenth 
century, were revived in 1928 by the first of the Byrd Expeditions and by 
sponsorship of Sir Hubert Wilkins, both pioneers of Antarctic flight.° 

During the 1911-1912 season the Japanese carried out their one 
expedition prior to the International Geophysical Year (IGY).® Captain 
Alfred Ritscher led the famous German aerial mapping expedition of 
1938-1939 with the full expectation that as a result a formal German claim 
would be made.’ The short-lived United States Antarctic Service oper- 


Monier and J. V. Herbert, ‘‘ Antarctica,’’ 57 Journal of Geography 277-287 (Chicago, 
Sept., 1958); I. v. Miinch, ‘‘V6lkerrechtsfragen der Antarktis,’’ 7 Arehiv des 
Volkerrechts 225-252 (Tiibingen, 1958); P. C. Jessup and H. J. Taubenfeld, Controls 
for Outer Space and the Antarctic Analogy 135-190, Pt. II: ‘‘ International Controls 
for the Antaretic’’ (New York, 1959); E. Pruck, ‘‘ Antarktika—der Sechste Erdteil,’’ 
Wehrwissenschaftliche Rundschau, No. 4, p. 203 f. (1956); H. Steinitz, Der 7. Konti 
nent ... esp. pp. 215-284, 287-288 (Bern, 1959); L. F. E. Goldie, ‘‘ International 
Relations in Antarctica,’’ 30 Australian Quarterly 9-29 (Sydney, March, 1959). 

See the simplified claims diagram facing page 349. 

+ Although there have been private sentiments expressed to the contrary, Belgium 
makes no territorial claim. See C. Pergamevi, ‘‘La Belgique et 1’Antarctique,’’ 65 
Bulletin de la Société Royale Belge de Géographie 105-131 (Brussels, 1941); J. Van 
Osbroeck, ‘‘L’Actualité des Questions Antarctiques et la Belgique,’’ 61 Bulletin de la 
Société Royale de Géographie d’Anvers 42-58 (Antwerp, 1946-1947). 

5 For the full story, see H. M. Dater, Aviation in the Antarctic (Washington, U. %. 
Antarctic Projects Office, July, 1959, mimeo., 20 pp.). 

6In the late 1930’s the Japanese press agitated for a Japanese claim; the Japanese 
Exploration Society urged likewise in 1939. Although Japan directed a diplomatic 
note to Chile in 1940 reserving all her rights (quoted in O. Pinochet de la Barra, La 
Ant&rtida Chilena o Territorio Chileno Antartica 176-177 (Santiago, 1944)), no formal 
claim was ever asserted. Japan renounced ‘‘all claim to any right or title to or interest 
in connection with any part of the Antarctic area’’ in the Peace Treaty of 1951 (Art. 
2 e of Ch. II); for text of Japanese Peace Treaty, see 3 U. S. Treaties 3169; 46 


A.J.LL. Supp. 71 (1952). 
7A German ‘‘claim’’ has often been drawn as a truncated sector from 17° E. Long. 


to 5° W. Long. That general region now bears the name of New Schwabenland. None- 
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ated on a major scale from 1939 to 1941; * World War II caused abandon- 
ment of the Service, as it did the work of the Discovery Committee of the 
London Colonial Office. The first Argentine expedition, except for the 
annual relief voyages since 1904 to the meteorological station in the South 
Orkneys, took place in 1942. Britain’s important Falkland Islands De- 
pendencies Surveys began in 1943. The Chileans first put an expedition 
into the area in 1947. The French, who first discovered (among other 
things) the Adélie Coast in Captain D’Urville’s 1837-1840 voyage, did 
not revisit the same portions of Antarctica until 1950. 

The ‘‘Australasian Antarctic Expedition’’ of 1911-1914 brought the 
Australians as such into the picture for the first time. The New Zealanders 
appear in their own right with the British-Australian-New Zealand Ant- 
arctic Research Expedition of 1929-1931, although New Zealand had been 
used repeatedly as a point of departure and return for British and 
‘“‘foreign’’ sailings. Most of the early expenditure of treasure and effort 
was made possible by non-governmental funds. More recent trips to the 
South Polar Regions have tended to be more publicly than privately 
sponsored, including joint operations such as the Norwegian-British- 
Swedish program of 1949-1952.° 

The establishment of a number of national claims was perhaps the 
normal result of the additive effect of these efforts.‘° Of all the Powers 


theless, no official announcement was ever made. As a matter of postwar tact, Germany 
has refrained from re-entering the field, though many in Germany maintain a high level 
of interest in Polar problems in general and Antarctica in particular. It is not an- 
ticipated that there will be a revival of official German interest. However, for discussion 
of a projected expedition, ete., see E. M. Berger, ‘‘ Antarktis-Landnahme und Erfor- 
schung,’’ 27 Zeitschrift fiir Geopolitik 1-4 (Bad Godesberg, 1956). 

8See 1 Dept. of State Bulletin (July, 1939). 

Sweden was early in the running with the private expedition of 1901-1903 under 
Dr. Otto Nordenskjéld. Subsequent participation did not occur, however, until the 
Norsk Polarinstitut’s joint expedition of 1949-1952. Sweden makes no claim and has 
displayed no intention to participate actively on any regular basis. 

10 Besides the territory deep behind Norway’s claim there is a major ‘‘sector’’ (Marie 
Byrd Land) which is not yet claimed, from 90° W. to 150° W. Long. between the 
Chilean and the New Zealand sectors. For analysis of the principles involved, see esp. 
G. A. Finch, ‘‘Sovereignty over Polar Areas,’’ in his Three Problems of International 
Law 34-42 (Havana, 1954); for the Soviet view, S. V. Molodstov, Sovremennoe 
mezhdunarodno-pravovoe polozhenie Antarktiki (Moscow, 1954, 48 pp.) ; also other works 
cited in Hayton, National Interests in Antarctica, op. cit. note 3 above. It is no 
secret that states now claimants would be pleased if the United States would claim 
this portion, thereby at least tacitly recognizing the validity of the sector principle and, 
by implication, supporting the other claimants in their own sectors. Marie Byrd Land 
is most difficult terrain to penetrate. Until 1960 no landing had been made on its 
coastline; several recent attempts by the United States had been defeated. The challenge 
of these only remaining unseen shores was heightened when it became known that the 
Soviet Union planned to accomplish the feat in the area of the Bellingshausen Sea. The 
U. 8. icebreakers Glacier and Burton Island finally reached Thurston Peninsula (between 
the Seas of Amundsen and Bellingshausen) in February, 1960, after laboring through 
nearly a thousand miles of ice. Many new landfalls and other important observations 
were recorded, including a virtually certain determination that Thurston is an island, not 
4 peninsula. A group of scientists was disembarked. 


302 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


persistently active, the United States is the only one not to make a formal 
claim. Except for the Palmer Peninsula area,"' these various political 
manifestations were effected with little direct friction with the activities or 
immediate interests of other states active in the Antarctic. Diplomatic 
and military temperatures were rising so rapidly in the ‘‘South American 
Quadrant’”’ that Britain, Chile and Argentina found it expedient to arrive 
at an understanding, since renewed annually, barring (beyond normal 
relief and scientific activities) naval demonstrations and maneuvers below 
the 60th Parallel.t? Competition had already driven these three claimants 
to maintain ‘‘continuous oceupation’’ of a number of bases with military 
and some scientific personnel.** In the absence of the political purpose it is 
doubtful whether so much energy and money would have been budgeted 
for permanent meteorological observatories and geographic and oceano- 
graphie investigations in Antarctica. 

The United States Department of State in 1948, realizing full well the 
drift toward conflict and duplication, took the diplomatic initiative and 
proposed, to seven countries concerned, talks on the desirability of calling 
a conference looking toward possible internationalization.’* The reaction 
of those solicited was, unfortunately, overwhelmingly against relinquish- 
ment of national claims, and the matter had to be dropped. At this time 
the Soviet Union came into the picture for the first time, demanding full 
participation in any Antarctic settlement; the Department of State had 
not included the U.S.S.R. in its list of interested states. At the diplomatic 
level, matters were then allowed to drift for several years, but the question 
was proposed by India for discussion at the United Nations.’® 


11 The British claim includes all of the Argentine sector and all but the westernmost 
ten degrees of the Chilean sector. This is the only part of Antarctica where such a 
conflict of formal claims occurs. 

12 Text in Chile, Ministerio de Relaciones Exteriores, Memoria . . . 1949, p. 314; 
Dept. of State Bulletin 817 (1954). 

13 For a critique of the three positions see Hayton, ‘‘Chile, Argentina and Great 
Britain in the Antarctic,’’ 1955-1957 Inter-American Juridical Yearbook 119-125 (Wash 
ington, 1958); S. Zavatti, ‘‘L’Antartide; Aspetti generali e Questioni politiche,’’ 
L’Universo 645-659 (Florence, 1951); also the selected references in R. Hayton, 
‘*Bibliografia sobre politica y derecho en la Antartida,’’ 1 Revista Argentina de 
Politica 135-154 (Buenos Aires, 1958). 

1419 Dept. of State Bulletin 301 (1948). Approached were Argentina, Australia, 
Chile, France, New Zealand, Norway, and the U. K. 

15 U.N. Doc. A/3118/Add. 1, Sept. 13, 1956; U.N. Doe. A/3852, July 15, 1958 (with 
Explanatory Memorandum). See ‘‘Issues before the Eleventh General Assembly,”’ 
International Conciliation, No. 510, pp. 135-140 (Nov., 1956); Hayton, ‘‘Polar Prob- 
lems and International Law,’’ 52 A.J.I.L. 746-766, esp. 760 (1958). India has per 
sistently manifested interest in Antarctica, pursuing a policy favoring United Nations 
treatment of the problems as a concern of the world at large. In addition, Brazil, 
Uruguay and Peru have speculated, mostly on an informal basis, about possible claims 
and have seemed at least to pine for participation in decisions about the Antarctic. 
In 1956 Uruguay officially named a ‘‘Comisién encargada de estudiar los derechos 4°! 
Uruguay sobre la Antdrtida.’’ On Peru, see G. Fernéndez Puyé, ‘‘El problema 
ant&rtico en el cuadrante sudamericano,’’ 14 Revista Peruana de Derecho Internaciona! 
299-249 (1954), and 15 ibid. 3-15 (1955). On Brazil see W. F. Bougas, ‘‘ Antartida,”’ 
Mensfrio de Cultura Militar (Rio de Janeiro, Jan.—Feb., 1956); F. Lima, ‘‘Un pedaz0 
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The maturation of the IGY program brought the Russians into the pic- 
ture in fact, and full scale. There was genuine concern that the most 
dangerous inter-nation rivalry of all time, the ‘‘Cold War,’’ might be 
extended to the South Pole. Not the least apprehensive were the Aus- 
tralians, in whose sector claim the Soviet Union had been assigned base 
sites and IGY responsibilities..° During this period governments were 
being urged from many sides to take steps to assure national rights but at 
the same time to preserve peace and freedom of inquiry in the Antarctic."’ 
The IGY was a scientist-designed and directed program under the clear 
‘‘understanding’’ that all activities during the eighteen months would be 
non-political, or ‘‘off the record,’’ so to speak, with respect to territorial 
claims.** Nonetheless, some countries were visibly nervous and lamented 
privately that a final settlement of the political status of the area had not 
been reached prior to the widening of the field of participation to include 
the chief of the Communist bloc. 

In Paris in June, 1957, continuation of the scientific work in Antarctica, 
after the close of the IGY, had been proposed. After the Australians 
realized that the continued presence of the Russians in their sector was 
a new fact of life, the position of the Commonwealth countries switched 
to one of favoring such a proposal. The opportunity to have done some- 
thing about an Antarctic regime excluding the Soviets had clearly escaped ; 
there was every indication that the Russians intended to stay, whether 
anyone else did or not. An extension of scientific co-operation for one 
more year after the IGY was agreed upon by nearly all the IGY partici- 


pants in Antarctica.’® A longer view of the situation seemed called for. 
The United States Department of State detailed officers to undertake 
serious and extended intra-governmental study of the problem of Antarctica 
in all its ramifications. The unashamed purpose was to attempt to retain 


de la Antartida pertenece al Brasil,’’ El] Pais (Asuncién, July 23, 1955); J. Ribeiro, 
‘*S6 o Brazil e 4 Russia tém direito a AntArtica,’’?’ O Globo 2 (Rio de Janeiro, May 
29, 1956); J. Ribeiro, ‘‘Direitos do Brazil 4 Antartida,’’ Revista da Semana (Rio de 
Janeiro, April 30, 1955). 

16 Gould, op. cit. 21; J. Baar, ‘‘ Red Threat from Antarctica: U. S. and Other Nations 
are Worried about Russian Bases Build-up and Submarine Missile Launching Potential,’’ 
5 Missiles and Rockets 15-16 (Washington, 1959). 

17 See, for example, the formal and informal remarks of John Hanessian, Jr., Alan 
F, Neidle and Hayton on the panel, ‘‘ Legal Problems and the Political Situation in the 
Polar Areas,’’ 1958 Proceedings, American Society of International Law 135-136, 143- 
144, 158-164, 166-174 (Washington, 1958). 

18 The IGY was carried out by a Special Committee (C.S.A.G.I.) of the International 
Council of Scientific Unions (1.C.S.U.). In many countries the scientific societies and 
the academies are wholly or in part government-controlled, but the emphasis is so 
clearly scientific that the I.C.S.U. has been able to preserve a relatively independent, 
non-governmental character. The Antarctic figured prominently in the program. 
Regional Conferences on the Antarctic for IGY purposes were held, starting in 1955. 
The Soviet Union sent a delegate and took a leading part from the beginning. 

19See Walter Sullivan, ‘‘The International Geophysical Year,’’ International Con- 
tiliation, No. 521, esp. pp. 318-326 (‘‘Antarctica’’) (Jan. 1958); J. Hanessian, Jr., 
‘Antarctica: Current National Interests and Legal Realities,’’ 1958 Proceedings 
American Society of International Law 145-164. 
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the era of good feeling which had permeated the multi-national effort there 
during the IGY. 


Il. THE WASHINGTON CONFERENCE ON ANTARCTICA 


Prior to the termination of the IGY at the end of 1958, there had been 
time for considerable discussion of the matter not only in the defense 
establishment, the State Department and in Congress but at National 
Security Council and Operations Coordinating Board levels, much of it 
favoring the proclamation of a claim. In the spring of 1958, President 
Eisenhower revealed the national plan of action: 


The United States is dedicated to the principle that the vast un- 
inhabited wastes of Antarctica shall be used only for peaceful pur- 
poses. We do not want Antarctica to become an object of political 
conflict. ... 

We propose that Antarctica shall be open to all nations to conduct 
scientific or other peaceful activities there. We also propose that 
joint administrative arrangements be worked out. sas 

The oceasion was the announcement that the United States had invited 
eleven other nations to an international conference.** A long sequence 
of confidential talks continued in Washington during the next fifteen 
months. It was hoped agreement would be reached in time to allow a 
direct transition from the IGY to the new regime. But above and beyond 
the matters of time and place for the conference, there were very sub- 
stantive discussions about specific draft treaty language and attempts to 


secure firm agreement on points deemed critical by some of the participants. 
It was generally agreed that the calling of the actual conference should be 
delayed as long as necessary to achieve this private agreement before going 
publicly into an international meeting which might prove abortive and 
even heighten friction among the participants in the area. 

The Washington Conference on Antarctica was not called until nearly 
ten months after the IGY had officially terminated.” 


2038 Dept. of State Bulletin 910 (1958). 

21 Argentina, Australia, Belgium, Chile, France, Japan, New Zealand, Norway, the 
Union of South Africa, the Union of Soviet Socialist Republics and the United Kingdom, 
by diplomatic note dated May 2, 1958. 38 Dept. of State Bulletin 911-912 (1958). 
For discussion, see Jessup and Taubenfeld, Controls for Outer Space 172-174; Hayton, 
‘*Polar Problems and International Law,’’ loc. cit. 756--760. 

22 See Dept. of State Press Releases No. 713 (Oct. 9, 1959) and No. 719 (Oct. 13, 
1959), 41 Dept. of State Bulletin 650 (1959). An effort was made by the Soviet Union 
to broaden the conference; representation was actively sought by Poland. See tlie 
press release of the Polish Embassy in Washington, ‘‘ Poland requests Participation in 
Antaretie Conference’’ (with two-page background), April 3, 1959. For many years 
Poles have been interested in matters of the Arctic, particularly Svalbard. ‘The 
Russians supported a Polish expedition to Antarctica in collaboration with the Soviet 
program, and plans were laid to turn over one base, in Bunger Oasis, completely t0 
Poland. A Polish contingent actually initiated work during 1958-1959, but did not 
participate the second year. See the press release of the Polish Embassy in Was! 
ington ‘‘Poland to Send Second Research Expedition to Antarctica,’’ Oct. 16, 195° 
Funds have been earmarked for a Polish party in the 1960-1961 season. It is too 
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Although the actual deliberations of the Washington Conference on the 
Antarctie were held behind closed doors, the public statements of the indi- 
vidual representatives at the opening sessions are clearly indicative of the 
attitudes and principal concerns of the nations participating. After the 
formal remarks of Secretary of State Christian Herter—in which no men- 
tion of United States rights was made **—individual delegates spoke. To be 
sure, everyone was in favor of peaceful scientific co-operation, but various 
intensities of feelings as well as ‘‘expectations’’ were revealed. 

The Chairman of the Argentine Delegation, Ambassador Adolfo Scilingo, 
after summarizing his country’s record, observed that it could ‘‘be a 
surprise to no one that Antarctica has taken root and established an 
awareness in the soul of the Argentine Nation.’’ He obviously was worried 
about how far his colleagues might attempt to go, and took the opportunity 
to make clear that 


This Conference .. . has not been convened to institute régimes or 
to create structures. It is not its mission to change or alter any- 
thing.** 


A contrasting, yet conciliatory, note was struck by the representative of 
the United Kingdom, Sir Esler Dening. He emphasized that ‘‘as long 
ago as 1948 [Her Majesty’s Government] indicated their readiness to 
accept proposals put forward by the United States Government for an 
international regime in the Antarctic.’’ He observed that it 


was originally the view of the United Kingdom that some organization 
vested with more effective and comprehensive powers than that which 
is now contemplated, would have been desirable, but in deference to 
the views of others we are prepared to subscribe to a less far-reaching 
scheme in the interests of general agreement. We feel, however, that 
the Treaty arrangements should be made as effective as possible, 
for if too many matters are left undecided they can give rise to subse- 
quent disputes which may prejudice the international harmony we 
are all anxious to promote. We therefore believe that the Treaty 
should include firm provisions for such matters as jurisdiction and 
disputes between the parties. We should also regard the Treaty as 
unsatisfactory if it failed to set up some form of continuing organisa- 
tion to promote its aims. 


cc 


He also explained for the benefit of other states, which might ‘‘question 


the right of any single group of countries even to give the appearance of 


early to evaluate the long-run réle of Poland in Antarctica, but see the works of Jacek 
Machowski, including Antarktyka (Warsaw, 3rd ed., 1959, 304 pp.; on claims, see p. 
140 f.); Zdobywey Bialego Ladu, Historia wypraw i odkryé antarktyeznych (Warsaw, 
1959, 495 pp.); ‘‘Problem Antarktyki,’’ Sprawy Miedzynarodowe, No. 25 (Warsaw, 
1953) ; ‘Atak Nauki na Biegun Poludniowy,’’ Problemy No. 1 (Warsaw, 1956); also 
R. Bierzanek, ‘‘Roszezenia Panstw do obszar6w Antarktydy,’’ 3 Gospodarka Morska 
(Danzig, 1950). 

Italy has also talked about launching an Antarctic program. 

23 Dept. of State Press Release, No. 723 (Oct. 15, 1959); 41 Dept. of State Bulletin 
650 (1959). 

**Conference on Antarctica (Washington), Doc. No. 13, pp. 1-2 (Oct. 15, 1959, 
mimeo.), 
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legislating on a matter of worldwide concern,’’ that the ‘‘Treaty is, in 
fact, to be almost entirely a self-denying ordinance on the part of the 
signatories, who will derive from it virtually no privileges but only obli- 


gations.’’ *5 
The Minister of External Affairs for the Union of South Africa, Eric 
H. Louw, remarked that his government had 


long felt the need for an international cooperative approach to the 
**question-mark’’ of Antarctica, in order that this continent may be 
divorced from the discord and national rivalries which so often have 
bedevilled cooperation among nations in other parts of the world. 


Because of difficulties that face small countries in attempting such a ‘‘com- 
plicated and costly enterprise’’ as Antarctic expeditions, the several ‘‘im- 
aginative and ambitious plans for independent South African Expeditions 
to Antarctica could not be realised,’’ thus ‘‘South Africa’s manifestation 
of interest in Antarctic research has in the past taken the form of the 
contribution of men and money to the undertakings of other countries.’’ * 

The French representative, Ambassador Pierre Charpentier, agreed ‘‘that 
controlled military neutralization of the Antarctic should be instituted in 
the form of a convention and should be the subject of solemn commitments 
on the part of all interested governments.’’ He found that ‘‘The Antarctic 
portion of the work of the International Geophysical Year was carried out 
in an atmosphere of understanding and harmony, untroubled by any 
rivalry.’’ *7 

The Japanese Ambassador to the United States, Koichiro Asakai, 
his country’s delegate, paid ‘‘high tribute to the members of the preliminary 
conference,’’ as did a number of other delegates. The Ambassador empha- 
sized that 


The treaty we have in mind has as its main purpose to provide a legal 
basis for the existing structure of internaticnal cooperation... . 
[I]t is essential that we keep the Treaty open for accession by al! 
countries which have a bona fide interest in Antarctica and which are 
willing to subscribe to the conditions of our Treaty. 


He called attention to the ‘‘entirely novel elements’’ involved for tlie 
‘existing principles of international law.’’ He found 


The freezing of territorial claims . . . the complex composition of 
Antarctica, the nonmilitarization of Antarctica and observation and 
inspection for that purpose, criminal and civil jurisdiction in Ant- 
arctica . . . among the questions difficult of regulation on the basis 
of the concepts of international law we now know. 


25 Ibid., Doe. 15, pp. 1, 3-4 (Oct. 15, 1959, mimeo.). 

26 Ibid., Doc. 5, pp. 1, 4-5 (Oct. 15, 1959, mimeo.). Only the need for meteoré 
logical observation has managed to bring the Union to engage in any actual work, and 
this has been limited to sub-Antarctic islands. See R. Teague, ‘‘ Behind Rhodes’ Back 
South Africa lags behind in new world race to exploit the wealth of Antarctic’s lost 
continent,’’ 7 Libertas 22-27 (Johannesburg, 1947); G. C. L. Bertram, ‘‘ Antarctic 
Prospect,’’ 33 International Affairs 143-153 (1957 

27 Conference on Antartica (Washington), Doc. 12, pp. 1-2 (Oct. 15, 1959, mimeo. - 


THE ANTARCTIC SETTLEMENT OF 1959 357 


Finally, he hoped the conference would ‘‘conclude such a treaty as will 
in the future be a model of international cooperation in other fields of ac- 
tivity.’’ °° 
The Ambassador of Norway expressed his government’s ‘‘adherence to 
the basic principles which the United States had outlined.’’ As an ex- 
ample of post-IGY co-operation the Norwegian representative cited his 
government’s offer ‘‘to lend |Norway Station in Queen Maud Land} 
to the Union of South Africa and negotiations are taking place in this 
connection.’’ 
The Right Honorable R. G. Casey, Australian Minister for External 
Affairs, confessed that 
when informal negotiations were first begun over a year ago. 
the Australian Government was not optimistic. . . . These countries 
are very diverse in their own national backgrounds and in the past 
have tended to follow their own different courses in the Antarctic. 
In fact, in some cases there have been direct conflicts of national in- 
terest. It seemed unlikely therefore that sufficient common ground 
could be found to provide the basis for an Antarctic Treaty. 


He opined that ‘‘if all the informal understandings arrived at in the 
Working Group are upheld by the delegations to this Conference, the suc- 
cessful conclusion of the Treaty is assured.’’ He stressed that ‘‘no dispute 
of any kind shall be allowed to disturb the pax Antarctica,’’ and recognized 
that ‘‘countries who have not made claims are entitled to maintain that 
their own position should not be worsened under the Treaty.’’ One of 
the treaty’s primary objectives, he said, ‘‘must be to eliminate suspicions 


in the Antarctic.’’ He also wanted to make it clear that 
There is nothing exclusive about the proposed Treaty. The twelve 
countries gathered at this conference are the ones with direct interests 
and responsibilities in the area and it is right and proper that they 
should have the task of drawing up a treaty for the area.*° 
The head Soviet delegate, Mr. Vasili V. Kuznetsov, made the observa- 
tion that ‘‘At present when we stand on the threshold of man’s penetration 
into outer space we still have considerable gaps in our knowledge about 
the nature of our planet,’’ and that Soviet scientists in Antarctica ‘‘were 
working under unusually difficult conditions, which were to a certain ex- 
tent similar to those expected in outer space... .’’ He noted that 


the Soviet Government has always proceeded from the premise that 
it is expedient to settle the question of the régime for Antarctica on an 
international basis. ... The participation of the greatest possible 
number of states in the Treaty under consideration would contribute 
to its effectiveness. 


and 


Realizing the complex and delicate character of the territorial prob- 
lems in Antarctica, the Soviet Union supports the agreement of this 


°8 Ibid., Doc. 7, pp. 1-3 (Oct. 15, 1959, mimeo.). 
*9 Ibid., Doe. 9, p. 2 (Oct. 15, 1959, mimeo.). 
 Tbid., Doe. 11, pp. 1-3, 5-6 (Oct. 15, 1959, mimeo.). 


1960! 
> 
Ss 
n 
6 
n 
It 
y 
1, 
2. 
al 
of 
nd 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW (Vol. 54 


question [for a freezing of the status quo] arrived at in the course 
of the preliminary negotiations. ~ 
The conference organized itself into two working groups. Committee 
I dealt with scientific matters; Committee II, with legal and political 
subjects.** The final treaty of fourteen articles and indefinite duration 
was signed in Washington with appropriate ceremony on December 1, 
1959.°° An area as large as Europe and the United States combined was 
pledged to peaceful purposes; a precedent-setting agreement on unlimited 
inspection was attained; nuclear explosions in the area were prohibited. 


III. Provisions OF THE TREATY 


The preamble embodies the basie principles which had motivated the 
conference, namely, the value of ‘‘scientifie investigation in Antarctica,’’ 
the importance to all mankind of a ‘‘firm foundation for the continuation 
and development of such cooperation,’’ and the need for ‘‘a treaty en- 
suring the use of Antarctica for peaceful purposes only.’’ 

The treaty starts off in Article I, paragraph 1, with a flat statement: 
‘* Antarctica shall be used for peaceful purposes only.’’ Among things 
prohibited are 

any measures of a military nature, such as the establishment of mili- 

tary bases and fortifications, the carrying out of military maneuvers, 

as well as the testing of any type of weapons. 
For several of the signatories this is truly a self-denying ordinance of the 
first category. But, quite realistically, paragraph 2 allows ‘‘the use of 
military personnel or equipment for scientific research or for any other 
peaceful purpose.’’ It is almost safe to say that modern scientific pro- 
grams cannot, or, at least, will not be mounted in Antarctica without the 
logistical support of the sponsoring country’s standing military establish- 
ment. For sheer vessel, aircraft and vehicular capability, as well as 
trained manpower, the requirements of continental penetration and sus- 
tained research would be almost impossible to amass or to finance on 4 
strictly private basis. Even in the past, financing was the major prob- 
lem; private funds alone never really were sufficient. 

81 Ibid., Doe. 10, pp. 1, 3-4 (Oct. 15, 1959, mimeo.). 

32 Also established were Credentials, Drafting and Style Committees. Herman 
Phleger, head of the U. S. Delegation, was elected Chairman of the Conference. A! 
bassador Paul C. Daniels then took his place as U. S. delegate; George H. Owen 
(Director of the Antarctic Staff, Dept. of State), alternate. For available details of 
participation, organization and progress of the meetings, see Final Act, Dec. 1, 1959, 
reprinted below, pp. 476-483; Provisional List of Participants, Conference on Antarct) 
Doe. No. 3 (Oct. 13, 1959), and ibid., press releases No. 1 (Oct. 16, 1959), No. 2 (Oct 
20, 1959), and No. 3 (Oct. 23, 1959); 41 Dept. of State Bulletin 650-651, 912-914 
(1959). 

83 Conference on Antarctica, The Antarctic Treaty (Dec. 1, 1959, 52 unnumbere 
pages, in English, French, Russian and Spanish, mimeo.). To date (Feb. 1, 1960 
no ratifieations had been deposited. 41 Dept. of State Bulletin 914-917 (Dec. 21, 
1959); Final Act, ibid. 912-914. The English text is reproduced below in this Jov® 
NAL, pp. 477-483. See W. Sullivan, ‘‘12 Nations to Sign Polar Pact Today,’’ New York 
Times, Dee. 1, 1959, and ‘‘ The Spirit of Antarctica,’’ ibid., Dec. 4, 1959. 
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‘‘Freedom of scientific investigation in Antarctica and cooperation 
toward that end... shall continue ...’’ declares the second article. 
Promotion of such co-operation is then detailed, including the exchange of 
‘‘information regarding plans for scientific programs’’ ‘‘to permit maxi- 
mum economy and efficiency of operations.’’ Scientific personnel are to 
be exchanged between expeditions and stations. Antarctica’s scientific 
data shall be ‘‘exchanged and made freely available’’; ‘‘cooperative work- 
ing relations are encouraged with the appropriate Specialized Agencies of 
the United Nations and other international organizations.’’ (Article III.) 

Following the questionable but now common practice of writing sweep- 
ing exclusion articles, Article IV proclaims that 

Nothing contained in the present Treaty shall be interpreted as: 

(a) a renunciation by any Contracting Party of previously asserted 
rights of or claims to territorial sovereignty in Antarctica; 

(b) a renunciation or diminution by any Contracting Party of any 
basis of claim to territorial sovereignty in Antarctica which it may 
have whether as a result of its activities or those of its nationals 
or otherwise ; 

(ec) prejudicing the position of any Contracting Party as regards 
its recognition or non-recognition of any other State’s right of or 
claim or basis of claim to territorial sovereignty in Antarctica. 

It remains to be seen whether such ‘‘sterilizing’’ language—especially, as 
here, when it has to be all things to all nations—can in fact suspend na- 
tional and international animation and completely protect the parties 
against the normal legal implications of major shifts in international atti- 
tudes and Antarctic history. Nevertheless, the drafters of the agreement 
need to be congratulated on the formulation of this element of the treaty, 
for it was, without the slightest doubt, absolutely essential to a successful 
conclusion of the agreement. This status quo concept is carried to its 
logical conclusion : 

No acts or activities taking place while the present Treaty is in force 
shall constitute a basis for asserting, supporting or denying a claim 
to territorial sovereignty in Antarctica or create any rights of sov- 
ereignty in Antarctica. No new claim, or enlargement of an existing 
claim . . . shall be asserted while the present Treaty is in force.** 


Any ‘‘nuclear explosions in Antarctica and the disposal there of radio- 
active waste . . .”’ are prohibited.*® 
For the purposes of the treaty, Antarctica is defined as ‘‘the area South 


of 60° Latitude, including all ice shelves. The rights of any state 

84 Art. IV, par. 2. For an anticipatory discussion of this basic proposal for the 
“‘freezing’’ of the legal status quo, see comments by A. F. Niedle on ‘‘ Legal Problems 
and the Political Situation in the Polar Areas,’’ loc. cit. 168-169. It should be kept in 
mind that the gentleman’s agreement allowing no political gains lapsed with the IGY. 
From Jan. 1, 1959, until such time as the treaty enters into force, the activities of the 
Powers in Antarctica, including the U.S.S.R., receive ‘‘ full eredit’’ for claims purposes, 
barring some intervening accord or disavowal to the contrary. 

*> Art. V, par. 1. Par. 2 provides that, should general international agreements be 
concluded on the use of nuclear energy, this provision may, under certain conditions, be 


Supe rseded. 
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under international law to the use of the high seas within that area are, 
however, expressly protected by another ‘‘nothing in the present Treaty’’ 
clause, in Article VI. It is to be noted that the treaty does not speak 
merely of terra firma. Indeed, the signatories have taken a stand on 
the old question of the territorial or marine nature of permanent ice 
formations. By implication pack-ice, fast ice and floating ice ‘‘islands’’ 
separated from mainland attachment are not assimilated to the status of 
territory, no matter how impressive their dimensions.** 

A most significant novelty from the point of view of the student of 
international law is embodied in the treaty’s formula for inspection. Each 
contracting party, except an acceding state not generally active in the 
area,* is entitled to ‘‘designate observers to carry out’’ inspections. Such 
observers ‘‘shall be nationals of the Contracting Parties which designate 
them.’’ The only qualification to this right is a procedural one. The 
names of observers must ‘‘be communicated to every other Contracting 
Party having the right to designate observers. . . .’’** Each observer 
‘*shall have complete freedom of access at any time to any or all areas 
of Antarctica’’ (Article VII, paragraph 2). This unlimited inspection 
principle is spelled out further in Article VII, paragraph 3: 


All areas of Antarctica, including all stations, installations and 
equipment within those areas, and all ships and aircraft at points of 


36 Shelf ice extends seaward, providing a thick and semi-permanent surface continuous 
from the mainland, partly touching bottom and partly afloat. There is now a more 
novel problem. Most of West Antarctica’s land is mountain-top ‘‘islands’’ in a ‘‘sea of 
ice.’’? A broad below-sea-level channel (frozen solid) extends from the Ross Sea to the 
Bellingshausen Sea. It has not been determined finally whether there is such a connec- 
tion between the Ross Sea and the Weddell Sea (via the Filchner ice shelf), but it is now 
known that any such trough would be limited to a narrow passage close along the 
Antarctic Horst, if it exists at all. Indications are that there probably is a narrow ridge 
joining Palmer Peninsula (through the Sentinel Mountains) to the Horlick Mountains, 
the Queen Maud Range and East Antarctica. For textual and graphic representation of 
this important new evidence, see C. R. Bentley, A. P. Crary, N. A. Ostenso and E. C. 
Thiel, ‘‘ Structure of West Antarctica,’’ 131 Science 131-136 (Jan. 15, 1960), and sources 
there cited; also House Committee on Appropriations (Subcommittee on Independent 
Offices), National Science Foundation. National Academy of Sciences, Hearings .. . 
Report on the International Geophysical Year 39-45, 53, 60, 97-98 (Feb., 1959). A 
more or less land-locked ice-cap in firm union with the bedrock beneath is, because of its 
origin, probably made up chiefly of frozen fresh water, or compressed and transformed 
snow, not frozen salt water. For all practical purposes it is as perpetually solid as the 
land it binds together and ‘‘sits on.’’ What industries or actions of the high seas 
can be exercised on and in such a medium? Whether certain portions of Antarctica are 
shown to be only islands bound together by solid ice or land depressed by the great 
weight of the ice, it would seem proper to modify the concept of territory to accom- 
modate such ‘‘ glacies firma.’’ 

87 That is, one that does not demonstrate ‘‘its interest . . . by conducting substantial 
scientific research activity there, such as the establishment of a scientific station or the 
despatch of a scientific expedition.’’ Art. IX, par. 2. This manner of designating 
privileged status for the original signatories and acceding states with real Antarctic 
programs appears throughout the treaty. As a convenience members of this ‘‘goverl- 
ing group’’ are hereinafter referred to as ‘‘original and active’’ parties. 

88 Art. VII, par. 1. Similarly, termination of observers’ appointments must be col 


municated. 
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discharging or embarking cargoes or personnel in Antarctica, shall 
be open at all times to inspection by any observers designated in ac- 
eordance with Paragraph 1 of this Article. 


‘ 


Also authorized is aerial observation ‘‘at any time over any or all areas’’ 
by the same parties (Article VII, paragraph 4). The participating states 
are committed to giving advance notice to all contracting parties of all 
expeditions,*® of all stations occupied, and ‘‘any military personnel or 


equipment intended to be introduced .. . into Antarctica. .. .’’ *° 
In an important legal delineation, Article VIII makes the officially 
designated observers, the scientific personnel exchanged, and members of 


‘ 


the staffs of such persons ‘‘subject only to the jurisdiction of the Contract- 
ing Party of which they are nationals. .. .’’ This applies ‘‘in respect of 
all acts or omissions occurring while they are in Antarctica for the purpose 
of exercising their functions,’’ and constitutes the treaty’s major infringe- 
ment on the ‘‘sovereignty’’ of the nations with fully-developed territorial 
claims on the area. This proviso, akin to the early extraterritoriality 
concept for diplomatic envoys, does not allude to any inviolability of 
‘“‘domicile’’ or other property, but such extensions might very well develop 
over a period of time in Antarctic inspection practice. 

The law of the nation sending the observer or scientist thus penetrates 
into geographical areas in which otherwise jurisdiction may, in principle 
at least, be exercised by another sovereign, the claimant. Such extension, 
especially of exclusive jurisdiction, would certainly be contested under 
pre-treaty circumstances. Inasmuch as, with respect to observers at least, 
the ‘‘host state’’ has no voice whatsoever in the designation of the bene- 
ficiary of such absolute extraterritoriality, there would appear to be no 
opportunity here for the operation even of a persona non grata proceeding, 
either before or after the inspector has been received. Essential to the 
completely decentralized inspection procedure, this article of jurisdiction 
is the strongest concrete stipulation in the entire agreement. It repre- 
sents a real concession from the Latin American and Soviet positions 
particularly. 

As bases become larger and programs more and more elaborate, the 
size of scientific and observer staffs should show a tendency to increase 
correspondingly. At that time it may become desirable to establish some 
system of consular courts. Other new situations may arise. Quite natu- 
rally the treaty could not contemplate, for example, the disposition of an 
exchanged scientist or an observer who seeks to divest himself of his extra- 
territoriality and to acquire, as a refugee, his host nation’s legal protection. 


59 Including those merely proceeding from a signatory’s territory and not partici- 
pated in or sponsored by it or its nationals. 

40 Art. VII, par. 5. Merely as an accounting procedure, this obligation will keep 
many hands busy in national institutes, foreign offices and navy departments. Not only 
must one’s own data be compiled and transmitted on a timely basis, but the mass of 
information received from other countries must be sifted, evaluated and disseminated. 
Much information of this sort is exchanged today, chiefly on an informal basis and 
often only when it is asked for, but the treaty would institutionalize these exchanges 
and step up volume considerably. 
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Such an incident, should it occur, would constitute a new problem or point 
of friction created by the very treaty designed to guarantee harmony.*' 

Finally, it is stated rather vaguely that this special extraterritoriality 
is ‘‘without prejudice to the respective positions of the Contracting Parties 
relating to jurisdiction over all other persons in Antarctica... .’’** This 
language of general reservation is employed in order to accommodate 
various views. Non-claimants do not recognize the authority of, say, 
Argentina to exercise a police power over their citizens when they are in 
the so-called Argentine sector. In this ease, neither would two other claim- 
ant states, Chile and Great Britain. The principle of the retention of 
exclusive national jurisdiction over one’s own nationals wherever they may 
be in what is regarded as terra nullius is as appropriate for non-claimant 
states as the principle of territorial sovereignty is for claimants. But 
such opposed views present certain very real problems, for which vague 
provisos cannot pretend to provide solutions. The commander of an air- 
eraft or base, or the leader of a trail party of a non-claimant state, for 
example, must have authority to direct the activities and provide for the 
safety of the personnel, even when there are included a number of foreign 
visitors or attached scientists whose governments disapprove of his project 
or his methods. The ‘‘visitors’’ may even be in their own ‘‘territory.”’ 
The treaty itself acknowledges the likelihood of difficulty by the inclusion 
of a separate paragraph on what to do ‘‘in any ease of dispute with regard 
to the exercise of jurisdiction.’’ Pending the elaboration of more specific 
policy, the contracting parties are pledged ‘‘to consult together’’ immedi- 
ately in an attempt to reach an acceptable solution (Article VIII, para- 
graph 2). 

The closest the treaty comes to creating any administrative machinery 
for the handling of Antarctic matters is in the provision for periodic 
meetings. The original signers agree to meet at Canberra, Australia, 
within two months after the treaty comes into force. Subsequently they 
shall meet 

at suitable intervals and places, for the purpose of exchanging informa- 
tion, consulting together on matters of common interest pertaining to 
Antarctica, and formulating and considering, and recommending to 
their Governments, measures in furtherance of the principles and 
objectives of the Treaty. .. .* 

41 Of course, political refugees are possible in Antarctica without the treaty, but at 
present the amount of personnel interchange is very slight. Some interesting growt! 
in municipal law may result from the inspection and exchange parties. The leader 
of any scientific group or observer party will need authority to settle at least minor 
disputes among his subordinates; there is always the additional possibility of criminal 
or civil altercations involving a member (or members) of a country’s scientific team 
and the same country’s observer team. Of course, incidents can arise between the 
members of scientific or observer teams from two different countries while they are 
within the area claimed by a third state. It is not clear what part, if any, the 
claimant Power would have in such a matter. 

42 Art. VIII, par. 1. Emphasis added. 


43 Art. IX, par. 1. Emphasis added. No specific procedure is given for the calling 
of either regular or emergency meetings. The conference recommended that the gov 
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An enumeration of such ‘‘measures,’’ not designed to be all-inclusive, is 
provided. In addition to matters of peaceful purposes in general and 
aids to scientific research and co-operation, the ‘‘facilitation of the exercise 
of the rights of inspection’’ is listed, as are ‘‘questions relating to the 
exercise of jurisdiction’’ and the ‘‘preservation and conservation of living 
resources.’’ ** States aeceding to the treaty are entitled to participate 
in these meetings—apparently even the first one at Canberra—but only as 
long as they remain ‘‘active.’’*® Failure on the part of any of the original 
signatories to sustain concrete scientific or other activity in the Antarctic 
does not disqualify them from these meetings. 

It is assumed that there will be observer reports. It is apparently antici- 
pated further that there will be a person designated on a continuing basis 
states—or at 


as the ‘‘representative’’ of each of the ‘‘original and active 
least that there will be an ‘‘office’’ of such a representative—in order 
that reports can be ‘‘transmitted to the representatives.’’*® For some 
countries this may result in reorganization along more permanent and 
centralized lines of their means of treating South Polar matters internally.* 

Two or more members which dispute the ‘‘interpretation or applica- 
tion’’ of the agreement are merely obliged to ‘‘consult among themselves 
with a view to having the dispute resolved’’ by the usual wide choice of 
peaceful procedures ‘‘of their own choice.’’** Here, for many, will be 
found the chief disappointment of the Antarctic settlement. Disputes 
not settled by these traditional means (always available to any nation) 
are to be referred to the International Court of Justice, but there is not a 
shred of compulsory jurisdiction. A dispute cannot be taken to the Court 
without ‘‘the consent, in each ease, of all parties to the dispute.’’*® As a 
ernments have representatives meet in Washington two months after the signing and 
thereafter as convenient, pending the entry into force of the treaty. These consultations 
were to recommend desirable interim arrangements. Final Act, loc. cit., 6th par. In 
other words, instead of merely awaiting the ratification, the ‘‘meetings’’ provided for 
in Art. IX are to be initiated on an extra-treaty basis, really carrying right on almost 
where the Washington Conference and its preliminary talks left off. 

44 Art. IX, par. la-lf. 45 Art. IX, par. 2. See note 37 above. 

#6 Art. IX, par. 3. Otherwise, following the wording literally, reports could be sent 
only during the formal meetings. 

‘7 In the U.S. efforts continue for the establishment of senior institutions. See the 
‘Rivers Bill’? (H. R. 8480, 86th Cong., Ist Sess., July 30, 1959, or the identical H. R. 
8481), and in the Senate, the Richard E. Byrd Antarctic Commission Bill (8.764, 86th 
Cong., Ist Sess., Jan. 29, 1959). Hearings have not yet been held. See also ‘‘ Antarctica 
is Important to the United States and the World,’’ extension of remarks of Senator 
R. W. Yarborough, with opinions and essay of R. Hayton, in 105 Cong. Rec. A 4810- 
A 4811 (June 5, 1959). The Deputy U. S. Antarctic Projects Officer, James E. Mooney, 
18 active in the advancement of such legislation for the balancing of governmental and 
independent interests—scientific, logistical and security. 

*s Art. XI, par. 1. How can a regional treaty make peaceful settlement generally 
any more of an obligation than it is already under Art. 2, par. 3, and other provisions 
of the Charter of the United Nations? 

“Art. XI, par. 2. The efforts of some countries, including the United States and 
Great Britain, to secure some compulsory jurisdiction were completely unsuccessful. 
In line with previous well-known positions, the Soviet Union and the Latin American 
countries were unwilling to accept obligatory adjudication of disputes. 
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matter of fact, for disputes relating to the Antarctic, this proviso would 
operate to remove any general obligation to adjudicate previously assumed 
by any of the contracting parties vis-d-vis one another. Moreover, the 
comparative terminology and binding force of declarations under Article 
36, paragraph 2, of the Statute of the World Court and that of this portion 
of the Antarctic pact could conceivably allow a state to avoid litigation 
that would not have been avoidable, in good conscience, in the absence of 
the treaty. 

The vital decision-making formula is embodied in paragraph 4 of Article 
IX. ‘‘Measures’’ recommended by the meetings ‘‘shall become effective 
when approved by all the Contracting Parties . . . entitled to participate 
in the meetings held to consider those measures.’’ (Emphasis added.) 
This unanimity stipulation obviously grants a veto to every party except 
those acceding without becoming ‘‘active.’’ The outlook for expeditious 
agreement is thus rather bleak on anything but the most innocuous 
matters. The meeting itself only proposes; that is, it can only take a 
decision to recommend.*® It is then up to each individual government 
subsequently to demonstrate approval in its own fashion, if it wishes. 

Clearly the treaty could not have been brought to signature without 
such a preservation of ‘‘negative sovereignty’’ for some of the conference 
members. Perhaps ratification can be secured—where national pride is at 
stake—only if assurances can be given that every implementation measure 
must have the approval of one’s own government. 

In short, the crucial processes of disputes-settlement and decision- 
making provided by the treaty are very weak, permissive, and add little, 
if anything, to the present opportunities and obligations of the nations 
involved. Indeed, the unanimity requirement would be crippling if its 
procedure had to be followed for anything but the most extraordinary 
or fundamental matters. Consequently, a saving clause has been written 
in to prevent a ‘‘veto’’ posture or inaction on the part of one or more 
states from blocking unilateral, bilateral or multilateral action in the 
exercise of ‘‘any or all of the rights established in the present Treaty.’’ 
These can be exercised ‘‘as from the date of entry into force of the Treaty 
whether or not any measures facilitating the exercise of such rights have 
been proposed, considered or approved. ...’’* That is to say, the 
right to inspect, and to conduct scientific programs anywhere and at any 
time and, among those Powers desirous of such co-operation, to exchange 
personnel, data and plans, is directly conferred and not dependent upon 
favorable action by the meeting plus the cumbersome concurrence by each 
government. 

Only the ‘‘original and active’’ parties have any say in, additionally, 
the ordinary amendment procedure of this document.*? States members 


50 For the meeting itself, there is no reference to any formula for taking a decision 
to recommend ‘‘measures’’ or, for that matter, to dispose of any other business. 

51 Art. IX, par. 5. Automatic performance of the duties imposed by the treaty is not 
singled out for special mention, although the exercise of rights is often dependent upo 
observance of obligations by others. 

52 Art. XII, par. 1 a. Unanimous approval of this group is required. 
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of the pact by accession, that have not qualified for representation in the 
meetings of the governing states of the Antarctic, are not represented at 
any stage.°* This restriction may make some otherwise interested states 
reluctant to adhere. On the other hand, it is understandable that the 
directly interested states would not wish to see amendments held up be- 
cause inactive parties were not willing, for whatever reason, to take af- 


firmative action. 
The operation of the entire arrangement, after thirty years in force, 
may be reviewed by a conference of all the parties to the treaty.°* Modifi- 


cations or amendments approved at the review conference by a majority 
vote, including a majority of the ‘‘original and active’’ members, are 
submitted to the governments of the ‘‘original and active’’ parties for 
the same unanimous ratification required for ordinary amendments (Article 
XII, paragraph 2 a and b). The purpose of this deliberately unusual, if 
awkward, amendment procedure is to allow withdrawal from the treaty 
by any party if an amendment or modification proposed by this majority 
is not in force within two years after its formal communication to the 
parties.°° It was felt that if a majority wanted changes and could not 
secure them after thirty years, the Antarctic settlement would have proved 
unsatisfactory and should be dissolved. This was the formula arrived at, 
in reality, to terminate the agreement, if at any time after thirty years a 
majority, especially of the ‘‘original and active’’ group, is dissatisfied. 

Membership is, in a very narrow way, restricted. All United Nations 
Members and other states ‘‘invited’’ may become parties. The consent of 
all the ‘‘original and active’’ members is required for a state to be in- 
vited (Article XII, paragraph 1). A number of states are not Members 
of the United Nations, for example, Switzerland and Korea, even ‘‘ Outer 
Mongolia’’; but the two Germanies are the only states likely to be affected 
by this limitation. Any one of the ‘‘original and active’’ parties could 
prevent the West German Federal Republic or East Germany from be- 
coming a party—and perhaps thereby from participating at all in 
activities in Antarctica. It must be assumed that the German question 
was what prompted the negotiators to place a limitation of this kind in 
the document. 


They will not be bound against their will, however, since the contractual status of 
such a party is automatically discontinued if that state’s ratification of any approved 
change is not deposited within 2 years after the change comes into force. Art. XII, 
par. 1 b. Although Art. XII, par. 1 a does not delay or qualify the entry into full 
foree of an amendment, subpar. b operates to release such ‘‘unwilling’’ parties. It is 
clearly the intent of the treaty, pending ratification or termination, not to enforce the 
new obligations or terms against acceding parties not ‘‘active.’’ If one of the 
“original and active’? Powers is ‘‘unwilling,’’ the amendment does not enter into 
force in the first place. On the other hand, original signatories have, for the first 30 
years, absolutely no means of release from the treaty; ‘‘active’’ parties by accession, 
by becoming inactive, may, if an amendment enters into force, get out of the treaty 
altogether simply by failure to ratify the amendment. 

‘There is no special mechanism provided for the calling of this conference, or ex- 
Press provision for subsequent review conferences, should the treaty be perpetuated. 
Participation in this conference is the only réle given the acceding Power not active. 

*S Expressly provided for in Art. XII, par. 2 c. 
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That the treaty certainly purports to establish a regional regime, binding 
even on non-members is found in the obligation to ‘‘exert appropriate efforts 
. to the end that no one engages in any activity in Antarctica contrary 
to the principles or purposes’’ of the treaty.°® This raises some rather 
serious questions of rights of third states under general international law 
too complex for discussion here, but which might prove troublesome in the 
future. At least a claimant dare not lower its guard completely in the 
matter of Antarctic political questions unless and until this new treaty is 
acknowledged to be general international law applicable to all nations. 
At such time the legal status quo previsions would prevent even non-parties 
from acquiring any additional titles, thus granting a certain latent political, 
if not operational, prerogative to the twelve original signatories, plus 
‘‘aetive’’ acceding states. 

Seeretary of State Christian Herter issued a statement declaring that 
for the governments of the United States, Argentina and Chile, ‘‘the Ant- 
arctic treaty does not affect their obligations under the Inter-American 
Treaty of Reciprocal Assistance. ...’’°* It must be pointed out that 
such statements are easy enough to make but are of no legal consequence. 
That is, they in no way act to dissolve real contractual incompatibilities 
between particular international engagements such as would arise, for 
example, from the measures, including possibly military ones, that might 
under the Rio Treaty be applied in the Antarctic portion of the Western 
Hemisphere Security Zone. Although Secretary Herter’s statement oper- 
ates to restore confidence in those who would above all save the Rio Treaty 
from ‘‘damage,’’ it is doubtful whether the declarers really wish their 
language to be construed as subordination of the Antarctic pact to the 
Rio Treaty. Such ‘‘clarifying’’ statements usually are, if not a peculiar 
kind of diplomatic confession, a form of pretending or wishful thinking 
designed to be reassuring to those friends (and critics) who are sufficiently 
ill informed to believe that all conflict in obligation is thus banished. The 
other parties to the Antarctic agreement know full well the statement lacks 
legal standing or there would be violent objections to it. Of course, it 
would not be politic to propose modification of the Rio Treaty to exclude 
Antarctica, or to propose that non-American Powers accept in the Ant- 
arctic agreement itself a special American defense paternalism over certain 
portions. The way to try to have one’s diplomatic cake and eat it, t00, 
is to issue a statement of this kind. Unfortunately, the abetting of legal 
ambiguity can at some future date lead to a great deal of difficulty, re- 
gardless of how acceptable the general diplomatic practice may be in the 
current mode of national face-saving. 

Finally, the Antarctic Treaty itself meets, technically, all criteria for 4 
‘‘regional arrangement’’ under Article 52, Chapter VIII, of the United 
Nations Charter. There are provisions for consultation and peaceful settle- 
ment of local disputes, a defined area, and dedication of that area t0 
peaceful use. Action is required to be consistent with the Charter; the 

56 Art. X, obviously not limited only to parties to the treaty. Emphasis added. No 


action is to be taken in this connection inconsistent with the U.N. Charter. 
57 41 Dept. of State Bulletin 912 (1959); below, p. 483. 
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agreement appears not to violate any of the Charter’s principles or pur- 
poses. The Antarctic Treaty-framers have made no express provision for 
keeping the Security Council ‘‘fully informed’’ of peace and security 
maintenance activities as required by the Charter’s Article 54, but there 
could be no reason, in this case at least, to wish to avoid this reporting 
responsibility. 

IV. ANTARCTIC PROSPECT 


Let it first be said that within the context of current reality the treaty 
is an unusual example of diplomatic and political service to the goals of 
scieace and the general international interest. The treaty’s high principles 
do help keep alive a hope for the eventual peaceful accommodation of 
differences. The document is a worthy, if imperfect, step toward that end. 

But the wish of many specialists in international law and organization 
has not been granted. The Antarctic will not be a proving-ground for a 
rather advanced form of international administration, the experience of 
which might be employed in the Arctic and as a model for the interna- 
tional administration of outer space.°** On the other hand, nearly every- 
thing that was possible of agreement—if agreement be the overriding 
objective—was secured. The negotiators had to cope not only with the 
diverse stands of the participating states but with the deep-seated suspicion 
—except in the abstract—of any ‘‘strengthened’’ international institutions. 
It is possible that on the meager foundations provided in the treaty, chiefly 
the periodic meetings and unlimited inspection, a set of central institutions 
may grow in the future, as and when needs arise.*° 

One likely development is that the activities in the Antarctic by certain 
countries may decline. The special allotments of funds, scientific man- 
power and logistical support put up for the IGY cannot easily be provided 
on a continuing basis. Furthermore, those countries whose efforts were 
justified more by the desire or need to further legal titles than by research 
goals will find it difficult to persuade their political leadership to sustain 
the previous efforts. Activities or lack thereof under the treaty should, 
theoretically, neither add to nor detract from a national claim. Some 


58See C. W. Jenks, The Common Law of Mankind 366-381 (Ch. 8, ‘‘An Interna 
tional Regime for Antarctica’’) (New York, 1959); P. C. Sen, ‘‘ Antarctic Rivalries,’’ 
Contemporary Review 41-44 (No. 1093, London, Jan., 1957); I. v. Miinch, loc. cit.; 
E. Shackleton, ‘‘ Antarctica, the Case for Permanent International Control—A Possible 
Solution???’ World Affairs 23-25 (London, May-June, 1959); R. W. Van Wagenen 
et al., ‘‘Control of Open Territory,’’ in Strengthening the United Nations 213-216 
(‘Relationship of the United Nations to Antarctica’’) (New York, 1957); P. Arm- 
strong, ‘‘ Antarctica: The First World Territory?’’ Pall Mall Quarterly 36-38 (Lon- 
don, Spring, 1958); P. C. Jessup and H. J. Taubenfeld, ‘‘Outer Space, Antarctica, and 
the United Nations,’’ 13 International Organization 363-379 (Boston, 1959); O. J. 
Lissitzyn, ‘‘The American Position on Outer Space and Antarctica,’’ 53 A.J.I.L. 126- 
131 (1959); Hayton, in ‘‘Legal Problems and the Political Situation in the Polar 
Areas,’? loc. cit. 171-174, and ‘‘Polar Problems and International Law,’’ loc. cit. 
763-765. 

*°The North Atlantic Treaty in its original conception and wording was, after all, 
nO more adequate. 
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constant ‘‘presence’’ of the claimant’s personnel and equipment will be 
regarded as advisable, nonetheless, if only because doubts will persist about 
the psychological (if not the legal) strength of a national claim revived, 
in the event of termination of the treaty, after many years of little or no 
activity. 

Ultimately some kind of an international bureau will have to be set up, 
if smooth-running operations are to be secured in complex scientific or 
commercial endeavors. One day some central staff, a budget, a head- 
quarters, and field offices ‘‘down on the ice’’ will be needed for (among 
other things) consolidation and publication of navigational and other 
aids and scientific data, maintenance and dispatch of rescue forces, air 
traffic control, and execution of continuing scientific observations (regard- 
less of a nation’s capability in a given year independently to man its 
sites). The more forward-looking and less nationalistic participants in 
the Antarctic Conference of 1959 realized that the beginnings of such 
institutions would be desirable even today and may well become in- 
dispensable for rational exploration and exploitation in the near future. 
They were unable to win agreement. They had to fall back on the hope 
that these can be erected ‘‘when the time comes.’’ 

It may be of considerable importance to the signatories to secure world- 
wide acceptance of the treaty at an early date. The arena for obtaining 
such recognition formally would be the United Nations General Assembly. 
A resolution applauding the actions of the twelve Powers and endorsing 
the treaty’s content even in a most general fashion would contribute sub- 
stantially to its universal acceptance. Just such a resolution may be 
offered to the Fifteenth General Assembly. Reaffirmation of the interest 
of the world at large—as against the twelve nations who have drafted 
the regional regime—will be an issue. India, at any rate, is expected to 
propose the Antarctic for the third time as an agenda item.” 

If the treaty is placed more or less under the ‘‘moral wing’’ of the 
United Nations, the world organization may play a rather significant, if 
indirect, réle in the management of Antarctic affairs. The international 
implications of major Antarctic events—whether these be disputes, dis- 
asters, valuable discoveries or sagas of human achievement—may be givel 
universal hearing. The treaty makes direct reference to collaboration 
with the more technical specialized agencies, which undoubtedly will be 


60 To the extent that certain navies will require missions and ‘‘exercise’’ fully t 
justify themselves, it can be expected that there will be pressure to continue marine 
oriented programs. To a lesser extent the same may be said of the position of other 
armed services. On balance, there will probably be a less consistent effort and ™ 
general smaller programs by those countries whose limited national funds are needed 
desperately in many other ways, such as housing, sanitation, education, the financing 
of imports, and internal development. 

61 On two previous occasions India allowed herself to be persuaded to withdraw the 
question because of the firm opposition of Argentina and Chile and also, the second 
time, because of the delicate nature of the pending negotiations. Once the treaty bas 
been ratified by all signatories, it is not likely that the same arguments for postponemet™ 
or withdrawal would prevail. 
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increasingly involved in Antarctic programs. The potential attentions of 
the world community thus might keep some states from treating the obli- 
gations and high purposes of the treaty too lightly. 

Just when, if ever, Antarctica’s economic and strategic potential will 
become central to the issues of world politics and trade cannot be deter- 
mined.** But suddenly the region’s scientific significance is abundantly 
clear to everyone. Moreover, the relationship between science and the 
other facets of human affairs, including military and commercial, becomes 
stronger all the time.** New technological achievement—for example, the 
already developed portable nuclear power-plants, nuclear icebreakers and 
‘“hovering’’ vehicles—may allow for eventual profitable exploitation, in- 
cluding tourism and even settlement.** 

If the assumption is made that the special treaty for the regulation of 
Antarctica’s future will come into force, both inter-foreign office and in- 
the-area friction initially will probably decline. Still, the steadily growing 
importance of the Polar Regions in general and the ever-present chance 
of the renewal of rivalry will not allow the basic political and legal questions 
to die. It will not be forgotten that the new treaty only places these 
national considerations in abeyance. Although men of good will, in- 
eluding the framers of the new Antarctic settlement, may entertain hopes 
for the disappearance of concern over claims, the intense feeling in some 
nations, particularly Chile and Argentina, will not permit governments to 
slight the territorial issue. Should reappraisal of the South Polar zone’s 


62 See F. Illingworth, ‘‘ Airliners over the Antarctic,’’ 32 New Commonwealth 427- 
430 (London, Oct. 29, 1956) ; C. Bertram, Arctic and Antarctic, a Prospect of the Polar 
Regions (Cambridge, Eng., 2d ed., 1958, 123 pp.), and Antarctica Today and Tomorrow 
(Cambridge, Eng., 1958, 28 pp.); C. R. Berzunza, ‘‘Las regiones polares y su sig 
nificacién mundial,’’ 67 Boletin de la Sociedad Mexicana de Geografia y Estadistica 
1-92 (Mexico, Jan.—Feb., 1949); Sir R. Priestly, ‘‘Twentieth-Century Man against 
Antarctica,’’ 13 Advancement of Science 3-16 (London, 1956); B. M. Carr, ‘‘ Claims 
to Sovereignty—Antarctica,’’ 28 Southern Calif. Law Rev. 386-400 (1956); V. E. 
Puehs, ‘‘Seientific Research in Antarctica,’’ Scientific Monthly 52-53 (Washington, 
July, 1954); J. S. Roucek, ‘‘The Geopolitics of Antarctica and the Falkland Islands,’’ 
°2 World Affairs Interpreter 44-56 (1951); Jessup and Taubenfeld, Controls for Outer 
Space, esp. 160-167; S. Zavatti, ‘‘Il nuovo limite australe dell’eccumene,’’ 8 Bollettino 
della Societa Geografica Italiana 497-504 (Rome, Nov.—Dec., 1954); New York Times, 
March 3, 1959 (statements by Dr. Paul Siple). 

83 Eight nuclear test-monitoring sites, for example, have been allocated to Antarctica 
in the 1958 technical report by the 3 nuclear Powers. 39 Dept. of State Bulletin 452, 
460 (1958). See many of the references in National Science Foundation, Bibliography 
on the Economic and Social Implications of Scientific Research and Development (Wash- 
ington, 1959, annotated, 53 pp.); also Senate Foreign Relations Committee, United 
States Foreign Policy, Possible Nonmilitary Scientific Developments and their Potential 
Impact on Foreign Policy Problems of the United States, a Study prepared .. . by 
Stanford Research Institute ... No. 2 (Sept., 1959, 100 pp.). Because of peculiar 
characteristics, the South Pole with its ample and stable terra firma platform may be- 
tome a center for controlling and tracking, if not for launching, inter-planetary space 
travel as well as Polar-orbited earth satellites. Uninterrupted observation of, and com- 
munications with, deep space probes is currently feasible only from one of the Poles. 

**See V. Romanovsky, Arctique et Antarctique. Les régions polaires sont-elles en 
‘oie de colonisation? (Paris, 1947, 62 pp.). 
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strategic position elevate it to importance or should some very rare and 
important raw material be discovered there in commercial quantities— 
and over the long run this seems highly probable—immediately there will 
be renewed nationalistic pressures upon the leadership of all states to 
acquire rights in the newly ‘‘valuable’’ region. 

Except for the fact that the coming together for meetings has been 
institutionalized, a unilateral inspection procedure has been agreed to, 
and certain principles have been formally subscribed to, there is no trans- 
lation of the high purposes of the treaty into improved means. Of course, 
nothing prevents the parties—or more appropriately, some of them—from 
coming to agreement on joint projects and procedures for making the most 
of continued Antarctic work. Although no special treaty was required 
to make this possible, the status quo ‘‘freeze’’ on claims may alter attitudes 
and relationships enough to create a more favorable political climate. 
Given the proper disposition of the parties, even this very deficient instru- 
ment can be made to perform wonders. 

Krom the operational point of view, co-operation in Antarctica depends 
very largely on an international organ not even mentioned by the treaty: 
the Special Committee on Antaretie Research (S.C.A.R.), formed in Oc- 
tober, 1957, by the I.C.S.U. to co-ordinate all scientific matters pertaining 
to the Antarctic. S.C.A.R. is thus technically a private international 
organization. The I.C.8.U. plans to continue 8.C.A.R. and its periodic 
meetings. Scientific programs—to the extent that they are co-ordinated 
at all—will continue to be primarily a function of 8.C.A.R. rather than 
of the meetings of the new treaty body. The framers of the treaty de- 
pended upon this ‘‘going coneern’’ to provide much of what the treaty 
itself lacks. Whether or not S.C.A.R. can on an indefinite basis cope with 
the kinds of problems that will arise without itself becoming embroiled 
in politics remains to be seen. Membership in the Antarctie Treaty is 
identical, thus far, with national academies of science representation on 
S.C.A.R.® 

One aspect of the picture can be counted upon to stimulate more activity 
than any other single factor: the U.S.S.R. is in Antarctica. She does not 
feel herself restricted to the geographical area occupied for IGY purposes. 
There is every indication she will remain at least as active as during the 
IGY. In fact, in early post-IGY work, called ‘‘IGC-1959,’’ the Soviets 
were conducting a somewhat more elaborate effort than even the United 
States. This led Laurence Gould, Chairman of the National Academy of 


65 Four scientific unions are also S.C.A.R. members. On 8.C.A.R. see Statement of Dr. 
L. M. Gould Concerning Antarctic Programs, in House Committee on Appropriations, 
op. cit. 99-102; Hanessian, loc. cit., esp. 149-150 and sources there cited; 9 Polat 
Record 360-372 and 475-487 (Jan., 1959, and May, 1959), where the first two S.C.ARB 
Bulletins are reproduced; P. Law, ‘‘The IGY in Antarctica,’’ 21 Australian Journal of 
Science 285-294 (Sydney, 1959). It was anticipated that Poland would become tl? 
thirteenth active participant on a continuing basis in Antarctic work, in the meetings 
provided for by the treaty, and as a member of S.C.A.R. Because of failure of th 
1959-60 Polish program to materialize, representation in neither group can yet be 


granted. 
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Science Committee on Polar Research and U. S. delegate to S.C.A.R., to 
say recently: 

I cannot emphasize too strongly the importance of expanding our 
present post-International Geophysical Year program. .. . It is un- 
fortunate for our prestige as well as for science that we have relin- 
quished our scientific leadership in Antarctica to another nation. 

Even with the Soviets setting the pace, it may well be that Antarctic 
activity will now slacken somewhat and that programs there can settle 
down to long-range investigation and systematic exploration, mapping and 
facilities construction. The technical and operational people ‘‘down on 
the ice’’ are willing to work long and hard for Antarctica’s incorporation 
—even marginally—into the world’s scientific and commercial communities. 
Therefore, under the protective umbrella of the new treaty, there may be 
a steadily increasing ‘‘hum’’ of Antarctic results, marred by fewer sounds 
of disharmony. 

From 1960 on we can no longer speak realistically of Antarctica as being 
merely the land of the penguins or fascinating adventure. Yet a romantic 
sense of pioneering still overcomes its visitors: 


Twelve sound ships are shoving off 

To rendez-vous with isolation— 
Bleak Antarctica! Loneliness. 
Jealous ice, the one caress 

To stir the imagination.” 


66 Telegram to Rep. Albert Thomas, Feb. 17, 1959, pub. in House Committee on Ap- 
propriations, op. cit. 4. On U. 8S. policy generally, see the series by C. L. Sulzberger, 
‘Frozen, Lonely Continent of Death,’’ ‘‘The United States’ Antarctic Policy,’’ and 
‘‘Some Anomalies on Our Last Frontier,’’ New York Times, Oct. 28 and 31, Nov. 4, 1959. 

6? From ‘‘Now Hear This’’ by Edward A. Bacon (Deputy Asst. Secretary of the 
\rmy), written in Antarctica, season of 1957-58. See ‘‘Antarctie Verse,’’ 2 Navy, 
the Magazine of Sea Power 28-29 (No. 1, Jan., 1959). 
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EDITORIAL COMMENT 


THE QUESTION OF TREATY RESERVATIONS AT THE 1959 GENERAL ASSEMBLY 


The perplexing problem of reservations to multilateral conventions was 
once again the subject of extensive and spirited debate at the 14th session 
of the United Nations General Assembly.* 

India proposed the agenda item, suggesting that the Secretary General of 
the United Nations had acted incorrectly in dealing with the Indian instru- 
ment of acceptance of the Convention on the Inter-Governmental Maritime 
Consultative Organization (IMCO).? That instrument had contained a 
stipulation to the effect that measures which have been, or may be, adopted 
by India to assist national shipping ‘‘are consistent with the purposes” 
of IMCO. The Secretary General as depositary referred the acceptance 
to the IMCO Assembly, which then requested the Secretary General to 
circulate the acceptance to IMCO members, and decided that until the 
members could express their views, India could participate in IMCO with- 
out vote. The Secretary General asked the members of IMCO to advise 
him of their attitude toward the Indian acceptance; he also informed 
India that if he received no objection to the declaration from any state 
party to the IMCO Convention, he would list India as a party.° 

India, in its submission * to the Legal Committee of the General Assembly, 
contended that the procedure followed by the Secretary General was ultra 
vires, that it amounted to applying the unanimity rule to reservations and 
that it was not in conformity with General Assembly Resolution 598 (VI 
of 1952, which had instructed the Secretary General to ‘‘leave it to each 
State to draw the legal consequences’’ of reservations and objections thereto 
India now wished the General Assembly (a) to recognize that the Indian 
stipulation was not a reservation, (b) to request IMCO to treat India as 
a party, and (c) to issue appropriate instructions to the Secretary General 

In reply, the Secretariat statements * to the Legal Committee maintained 


1 The question of reservations was discussed in 1951 and 1952 at the fifth and sixt 
sessions of the General Assembly and resulted in General Assembly Resolutions 478 (V 
45 A.J.LL. Supp. 13 (1951), and 598 (VI), 46 A.J.I.L. Supp. 66 (1952). For a 
illuminating analysis of these discussions, see W. W. Cox, ‘‘ Reservations to Multipartite 
Conventions,’’ 1952 Proceedings, American Society of International Law 26. See als 
Holloway, Les Réserves dans les Traités Internationaux 133-252 (Paris, 1958), for 4 
detailed and critical account of the 1951 and 1952 debates. 

2U.N. Doe. A/4188. 

8 U.N. Doe. A/4235, Annex I (text of Indian instrument of acceptance). 

4 Doc. IMCO/A.1, Resolution 5, adopted Jan. 12, 1959. See also U.N. Doc. A /4235 
pars. 5-7. 

5 Ibid., par. 8. Two IMCO members, France and the Federal Republic of Germaty 
objected to the Indian acceptance. Ibid., Annexes II and IV. 

6 Statement of Mr. Pathak (representative of India), General Assembly, 14th Sess 
Official Records, 6th Committee, 614th Meeting. 

7 U.N. Doe. A/4235, pars. 12-30; statement of Mr. Stavropoulos (representative of th 
Secretary General), General Assembly, 14th Sess., Official Records, 6th Commit 
616th Meeting. 
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that (1) the procedure of consulting the IMCO members conformed to 
well-established practice as well as to the request of the IMCO Assembly ; 
(2) such consultation did not imply that the Indian stipulation was treated 
as a reservation but only that interested states were entitled to be consulted 
so that they might express their views on that and related issues; (3) the 
consultative procedure did not amount to applying the unanimity rule, 
since the appraisal of the replies received would be left to IMCO and no 
legal consequences would be drawn by the Secretary General. With re- 
spect to the 1952 resolution, the Secretary General noted that the procedure 
in that resolution applied to future conventions, whereas the IMCO Con- 
vention had been concluded before that date; he also pointed out that the 
difference in depositary practice between the two classes of conventions was 
only that, in regard to those concluded prior to 1952, the Secretary General 
requested states parties to advise him of their ‘‘attitudes’’ towards the 
reservation, whereas in the case of conventions concluded subsequent to the 
resolution, no such request was made. This distinction in his communica- 
tions did not mean, in any sense, that he applied the ‘‘unanimity’’ rule to 
the pre-1952 conventions. He applied no rule, for he did not draw any 
legal consequences; this was left to the states concerned, regardless of 
whether the convention in question had been concluded prior or subsequent 
to the 1952 resolution. 

The debate in the Legal Committee® focused mainly on four specific 
issues: (1) the propriety of the General Assembly passing upon a question 
affecting the interpretation of the IMCO Convention or its membership; 
(2) whether the Indian declaration in its acceptance constituted a reserva- 
tion; (3) whether, in the light of the 1952 resolution, the Secretary General 
had acted correctly in requesting the views of the IMCO parties as to the 
Indian declaration ; (4) whether the Secretary General should be asked to 
apply to the conventions concluded before the 1952 resolution the same 
procedure followed for those concluded subsequent to the resolution. While 
these four questions were in themselves of limited interest, they were re- 
garded by many delegations as having implications for the main issue 
concerning reservations: namely, the basic question of the right of a state 
Which made a reservation to become a party to a multilateral treaty re- 
gardless of the objections of other parties. 

In consequence, the debate on the particular issues raised by the Indian 
item was pervaded by references to the general problem of reservations. 
The various ‘‘systems’’ or ‘‘regimes’’ to govern reservations (in the ab- 
sence of applicable treaty provisions) were frequently mentioned: the 
wanimity rule, the majority principle, the Pan American system, the 
Principle of the Genocide Convention and what was referred to as ‘‘uni- 
lateralism’’ (that is, an unrestricted right to make reservations). Al- 
though certain groups of states appeared inclined to emphasize some of 


*The Legal (Sixth) Committee devoted sixteen meetings to the subject between Oct. 
19 and Nov. 9, 1959. See General Assembly, 14th Session, Official Records, 6th Com- 
mittee, 614th to 629th Meetings. The citations below to the statements in the committee 
refer to these official records unless otherwise stated. 
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these ‘‘regimes’’ in preference to others, it would be an over-simplification 
to identify particular regional or political groups exclusively with one 
or the other of the ‘‘regimes’’ referred to. In fact, a number of repre. 
sentatives from various groups laid stress on what may be ealled a plural- 
istic and selective approach.® They pointed to the diverse categories of 
multilateral treaties, to the substantial differences between them as to 
purpose and effect, and consequently to the desirability of applying to each 
type of treaty the most appropriate rules as to reservations. In spite of 
this ‘‘pluralism,’’ the discussion at times had a sharp edge (one experienced 
delegate expressed surprise that the question ‘‘provoked so heated a dis- 
eussion’’),‘° but this was said to be due to ‘‘excessive sensibility’’™ and 
perhaps to suggestions that some delegates were seeking to impose a par- 
ticular regime, even though they disclaimed such intention. To be sure, 
there were divergencies among the delegations—at least in emphasis—with 
respect to the objectives to be accorded priority. Several delegations 
(mainly from Western Europe) laid stress on the ‘‘integrity’’ of treaties, 
and were therefore inclined to favor a stricter control over reservations. 
Others—perhaps the majority—tended to place greater value on maximum 
participation in treaties—they stressed the goal of ‘‘universalism’’—and 
consequently were generally in favor of rules that would permit more 
liberal acceptance of reservations. But it should be borne in mind that 
these contrary tendencies, while clearly expressed, were also qualified 
by general recognition that no one rule would suffice for all types of 
treaties and hence that different regimes would have to be applied to fit 
the requirements of each category. 

In some measure the divergent attitudes were reflected in a difference 
of approach toward the réle of the depositary. All agreed (as did the 
Secretariat) that a depositary should act in a purely administrative ¢a- 
pacity and that he should not (at least in the absence of specific authority 
in the treaty) undertake the ‘‘quasi-judicial’’ function of passing upon the 
legal effects of reservations or of objections thereto. Several of the repre 
sentatives who generally favored a liberal attitude toward reservations 
maintained that the depositary should be no more than a postoffice, circu- 
lating documents and, where required, publishing them, without any fur- 
ther action.1* Other delegates, inclined in the main to adopt a stricter 
approach to reservations, suggested that in some cases—depending on the 
substantive rule applied—it might be desirable for the depositary to sub- 
mit inquiries to the states concerned and, where the substantive rules wer¢ 
sufficiently precise, to indicate the states which had become parties and the 


9Ibid. See, for example, statements of Sir Gerald Fitzmaurice (United Kingdom, 
623rd Meeting; Mr. Lachs (Poland), 625th Meeting; Mr. Amado (Brazil), 625 
Meeting; Mr. Castafieda (Mexico), 626th Meeting; Mr. Nisot (Belgium), 627th Meet 
ing; Mr. Cohen (Canada), 628th Meeting; Mr. Perera (Ceylon), 621st Meeting 

10Mr. Amado (Brazil), 625th Meeting. 11 Ibid. 

12 See, for example, statements of Mr. Morozov (U.S.S.R.), 615th Meeting; Mr 
Castafieda (Mexico), 626th Meeting. The United States had taken a similar position 
in 1952 (General Assembly, 6th Sess., Official Records, 6th Committee, 266th Meetim 
par. 37, 276th Meeting, par. 31), but it did not speak on this point in the recent debate 
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date of entry into force of the convention.’* While these differences in 
attitude were discernible in the discussion, they were expressed only in 
brief and, for the most part, highly tentative comments. Delegates re- 
peatedly referred to the importance of determining the precise role of 
the depositary, but it was apparent that few were prepared to deal with 
this subject and that they believed further study was necessary. It should 
also be borne in mind that, as in many United Nations debates, delegates 
probably did not fully express their positions on the basic issues in order 
to facilitate agreement on the more limited questions before the committee. 

The outcome of the debate was the adoption of two resolutions by th. 
General Assembly; these received virtually unanimous approval, an indi- 
cation of effective ‘‘behind-the-scenes’’ negotiation by the leading partici- 
pants in the discussion. The first of the resolutions **—on which there 
was only a single negative vote—dealt with the specific issues of India’s 
acceptance of the IMCO Convention. The preamble took note of the state- 
ment made on behalf of India that the stipulation in the instrument of 
acceptance was ‘‘a declaration of policy and that it does not constitute a 
reservation.’ In its operative portion this resolution expressed ‘‘the 
hope’’ that in the light of the Indian explanation, the position of India 
would be ‘‘regularized’’ in IMCO at an early date. Although the resolu- 
tion does not contain an explicit determination as to the legal character of 
the Indian declaration, it is abundantly clear that the General Assembly 
welcomed the Indian explanation that no reservation was intended, and 
considered that the clarification of the representative of India was sufficient 
to dispel any ambiguity in this respect. Certainly this was the attitude 
expressed with near unanimity in the Legal Committee.’ It might be 
noted, too, that, while the operative paragraph clearly enunciated the gen- 
eral opinion that India should be a member of IMCO, the text carefuliy 
acknowledged that the question, in a constitutional sense, was one that must 
be left to IMCO to decide.*® 

The second resolution ** dealt with the réle of the depositary. In its 
first operative paragraph, the Secretary General was asked to apply para- 
graph 3(b) of Resolution 598 (VI) to all conventions concluded under the 
auspices of the United Nations which did not have provisions to the con- 
trary. In other words, the Secretary General was now to apply the same 


13See statements of Mr. Zeppos (Greece), 623rd Meeting; Mr. Amado (Brazil), 
22nd Meeting; Sir Gerald Fitzmaurice (United Kingdom), 623rd Meeting; Mr. Holm- 
back (Sweden), 624th Meeting; Mr. Gamboa (Philippines), 626th Meeting. 

14General Assembly Res. 1452A (XIV), adopted Dec. 7, 1959. 

15 Report of the Sixth Committee, U.N. Doc. A/4311, par. 11. France, which had 
objected to the Indian declaration originally when it appeared to be a reservation, was 
4 co-sponsor of the resolution weleoming the Indian clarification and favoring its par- 
Uelpation in IMCO. 

*6The United States, while agreeing that the Indian declaration should not be con- 
sidered a reservation, abstained in the vote on the ground that the resolution amounted 
to interference by the General Assembly in IMCO matters. Mr. Cocke (U.S.A.), 622nd 
Meeting. But cf. Mr. El-Erian (United Arab Republic), 623rd Meeting, to the effect 
that the resolution as adopted ruled out any inference of interference in IMCO affairs. 

‘General Assembly Res. 1452B (XIV), adopted Dee. 7, 1959. 


l 

h 
yf 
d 

a 
I 
h 
18 
S, 
S. 
m 
d 
re 
at 
of 
fit 
ce 
he 
a- 
ty 
he 
er 
he 
re 
he 
m 
eet 
Mr 
tion 
ing 
ate 


376 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


notification procedure to the conventions concluded before 1952 as he had 
been applying to those subsequent to that date. As indicated above, this 
meant that if he received an instrument subject to a reservation, he would 
merely communicate to the states parties the facts as to the instrument, 
together with the terms of the reservation. It was made clear by the 
representative of the Secretary General'® that he would not request the 
states to express their attitudes nor would he draw attention to any aspect. 
If the Secretariat received objections, it would circulate the objections. 


Once the Secretariat had accepted an instrument of ratification or 
accession [if it had a reservation] it would include the country con- 
cerned [1.e., the reserving state] in all the processes of the Convention 
as regards the Secretary-General’s functions with respect to the Con- 


19 


vention. 


In other words, the Secretariat would, for listing and notification purposes, 
treat a state which made a reservation to which some parties objected just 
as if there were no objections. 

This procedure—it is interesting to note—was apparently regarded by 
some delegations as a tacit rejection of the unanimity rule and as an ae 
ceptance, at least by implication, either of the Pan American system (under 
which a reserving state becomes a party in relation to all parties which do 
not object, but not in respect of states which do object), or of the sovereign 
right of states to make any reservations.” The reasoning underlying this 
conclusion appears to be that, as the states are left free to draw the legal 
consequences, they are entitled to apply their own rules to the situation 
arising from reservations and objections. On the other hand, several 
representatives considered the effect of Resolution 598 (VI) to be limited 
entirely to the notification and publication practice of the Secretariat and in 
no respect an acceptance or rejection of any rule of law as to the legal 
consequences of reservations and objections.” This difference in point of 
view is apparent from many of the statements in the Legal Committee 
debate, but it did not emerge as a clear-cut issue and it cannot be said 
to have been resolved by any vote taken. 

The second operative paragraph of the second resolution requested the 
Secretary General to compile information from all depositaries regarding 
their practice in respect of reservations for use by the International Law 
Commission and the General Assembly in connection with the reports of the 
International Law Commission on the law of treaties. The intent of this 
paragraph is evident: it reveals an appreciation of the need for factual 
data as to depositary practice (the lack of adequate data was apparent il 


18 U.N. Doe. A/4311, par. 19. The interpretation of the Secretariat as to its practice 
under the resolution was expressly agreed to by the co-sponsors of the resolution. 

19 Ibid. 

20 See statements of Mr. Pechota (Czechoslovakia), 623rd Meeting; Mr. Moroz0‘ 
(U.S.8.R.), 624th Meeting; Mr. Castafieda (Mexico), 626th Meeting; Mr. Nis 
(Belgium), 627th Meeting. | 

21 Statements of Mr. Sperduti (Italy), 624th Meeting; Mr. Tuncel (Turkey), 624 
Meeting; Sir Gerald Fitzmaurice (U.K.), 627th Meeting; Mr. Chayet (France), 627% 
Meeting; Mr. Cohen (Canada), 628th Meeting. 
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the debate)** and also, for many delegates a recognition that the complex 
reservations problem will require careful consideration by the International 
Law Commission and by the General Assembly in the future. 

In conclusion, it may be useful to attempt a summary of the main 
tendencies and issues which emerged in the discussion: 


1. Opposition to the ‘‘unanimity rule’’ was strongly manifested, probably 
to a greater degree than in the 1952 debate. The requirement of unanimity 
was said to be contrary to the need of flexibility in international relations 
and to the objective of maximum participation. However, while there 
appeared to be no support for the unanimity rule as a universally ap- 
plicable principle, several delegations suggested that some conventions re- 
quired a unanimity rule; this was mentioned particularly in regard to 
constituent instruments establishing international organizations.** 

2. There also appeared to be general (if not unanimous) opposition to 
‘‘unilateralism’’—that is, to the unlimited right of a state to make reserva- 
tions, however antagonistic to the essential purpose of the treaty. In 
the words of a representative who has himself stressed the sovereign right 
to make reservations, ‘‘the theory of unilateralism must also be rejected 
because it sought to impose the will of one State on all the other parties 
to a convention.’’ ** 

3. A considerable number of governments favored the Pan American 
regime as a general rule. But even its supporters suggested that this, too, 
could not be a universal system and that in some cases another rule would 
be more appropriate.*> It was observed that a loose network of bilateral 


agreements (as would be possible under the Pan American system) might 


22 There was little reference in the debate to specific cases in which reservations had 
given rise to difficulty. The Report of the Secretary General had indicated that, 
subsequent to the question of the Genocide Convention which had been submitted to the 
International Court of Justice for an advisory opinion, no new dispute, apart from the 
specific question raised by India, had arisen in the eight years following the adoption 
of Res. 598 (VI), U.N. Doc. A/4235, pars. 34, 35. See also the statement of Mr. Cohen 
(Canada), 628th Meeting. In addition, Mr. Morozov (U.S.S.R.), 615th Meeting, ad- 
verted to his government’s disagreement with the practice followed by the Secretary 
General with regard to the Soviet reservations recently made to the 1949 Convention on 
Road Traffic and Protocol on Road Signs and Signals. Reference was also made to 
problems that had arisen under treaties in respect of which governments and other 
inter-governmental organizations were depositaries, but specific data on these problems 
was not made available to the committee. 

23 Statements of Mr. Seyersted (Norway), 618th Meeting, Sir Gerald Fitzmaurice 
(U.K.), 623rd Meeting, and Mr. Castafieda (Mexico), 626th Meeting, referring to 
constitutions establishing international organizations. Mr. Lachs (Poland), 625th 
Meeting, suggested that reservations were not admissible in respect of treaties which 
confirmed or gave precision to generally recognized principles of law. 

*4Mr. Lachs (Poland), 625th Meeting. It was also maintained by several delegates 
that ‘‘unilateralism’’ had been rejected by the International Court in its advisory 
opinion. See Sir Gerald Fitzmaurice (U.K.), 623rd Meeting, and Mr. Sperduti (Italy), 
624th Meeting. 

*5 Mr. Amado (Brazil), 627th Meeting; Mr. Castafieda (Mexico), 626th Meeting; and 
Mr. Nisot (Belgium), 627th Meeting. 
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not be compatible with the essential features of some law-making conven- 
tions.*® 

4. There was, as indicated above, a general consensus that the depositary 
should act solely in an administrative capacity and that he should not pass 
on the legal effects of reservations or objections. Several delegates sug- 
gested that the administrative responsibility of the depositary necessarily 
involved more than the mechanical function of a postoffice. It was gen- 
erally agreed that the scope of the depositary functions should be left to 
further study. 

5. While it was the opinion of delegations that the depositary should 
not decide questions of admissibility or compatibility of reservations, some 
representatives were concerned about the uncertainty that would result 
from the absence of any decision on these issues.2*7 States would not be in 
a position to know whether states making reservations were parties to a 
treaty, or in respect of which states they had legal obligations. The ques- 
tion as to whether a treaty had entered into force would be in doubt in 
some cases, since it would not be known whether states making reservations 
may be counted among the number of states required for entry into foree. 
From this standpoint, there appeared to be a need either for a precise 
mathematical rule as to admissibility, or for a collective organ (or possibly 
a judicial procedure) which would resolve questions of compatibility.*’ 


6. A contrary point of view was that it was not essential or even ad- 
visable to have a centralized procedure for resolving issues of admissibility. 
Aceording to this opinion,®® there should be no objection to treating re- 
serving states as parties for the purpose of determining the required num- 


ber for entry into foree. The other parties to the convention would have 
the option of either considering that the convention was binding on the 
reserving state, or else rejecting the reservation. In the latter case, the 
convention could be binding as regards all the provisions except those 
affected by the reservation, or alternatively, the reserving state would 
not be regarded as a party to the convention by the states which had re- 
jected the reservation. It was suggested that the ‘‘inherent flexibility” 
of this system would make it possible to resolve such complications as might 
arise.*° 

Whether or not one agrees with the tendencies manifested in the debate, 
it will probably be agreed generally that the discussion has usefully drawn 


259 


26 Mr. Cohen (Canada), 628th Meeting, and Sir Gerald Fitzmaurice (U.K.), 62rd 
Meeting. 

27 Mr. Zeppos (Greece), 623rd Meeting; Mr. Chayet (France), 627th Meeting; Mr. 
Cohen (Canada), 628th Meeting. 

28 For example, Mr. Holmback (Sweden), 624th Meeting. Reference was also made 
to the proposals of Sir Hersch Lauterpacht, as special rapporteur of the International 
saw Commission for the Law of Treaties, regarding the use of committees of states 
or of a special chamber of the International Court of Justice for the determination of 
admissibility and compatibility. U.N. Doe. A/CN.4/63, March 24, 1953. 

29 Mr. Lachs (Poland), 625th Meeting. 

30 Ibid. Cf. views of the U. S. representative at the sixth session of the General 


Assembly, loc. cit. note 12. 
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attention to the inherent complexity of the reservations problem and the 
difficulty of achieving a simple solution in the present circumstances. 
It can be inferred from the attitudes expressed that any future solution 
would have to take into account two fundamental though somewhat con- 
trary considerations. The first is (in Lauterpacht’s words) that ‘‘a treaty 
cannot aspire to an excellence transcending the attitude of the parties to 
it’’; ®* in other words, the ‘‘ 


integrity’? and symmetry of a treaty must be 
subordinated to the interests of the parties and the needs of international 
co-operation. ‘The second and equally basic consideration is that the parties 
to a treaty must undertake more than merely nominal adherence, and, 
consequently, that reservations should not be employed by a state to evade 
the essential minimum of binding obligations laid down by the treaty to 


which it becomes a party. While all states can be expected to agree with 
these general principles, the task of applying them to the diverse and com- 
plicated range of multipartite treaties presents a considerable challenge to 
the resourcefulness of international lawyers and the wisdom of govern- 
ments. 

Oscar SCHACHTER 


RELATIVE VALUES OF INTERNATIONAL RELATIONS, LAW AND ORGANIZATIONS 


Shortly after the Conservative success in the British Parliamentary elec- 
tions of October 8, 1959, it was announced that the new Maemillan Govern- 
ment would soon devote attention and effort to repairing the relations 
between Great Britain and Western Europe.’ In this plan was ineluded, 
or to it was added, the idea of consolidating or at least gathering together 
in one place various European organizations which had been created in 
recent vears.*, No mention was made of international law, although on a 
few occasions during the year regrets had been expressed over the failure 
of certain states to make greater use of the International Court of Justice 
for the settlement of current disputes according to law. Such utterances 
pointedly raise the question of the relative values of diplomatic relations, 
international law, and international organization and administration. 

Without going over the old controversy concerning the propriety, or 
indeed the possibility, of drawing scientific conclusions concerning the value 
of this or that device or action in the field of social problems, it must be 
stipulated at the outset that, in any attempt to assess the values of various 
forms of international institutions and effort, the fundamental objectives 
of state action must be respected. Those may be summarized in two 
words, namely, peace and welfare, the preservation of national security and 
avoidance of war, on the one hand, and the welfare of individual nationals, 
national communities, and humanity on the other. How well are these 
objectives served by diplomacy, law, or organized administration on the 
international level ? 

*1 Lauterpacht, loc. cit. note 28, at p. 112. 

1 The visits of Foreign Secretary Selwyn Lloyd to Paris (Nov. 9) and of Chancellor 
Adenauer to London (Nov. 17) formed part of this program. 

“See European Organisations, prepared under the auspices of Political and Economic 
Planning (Allen and Unwin, 1959). 
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There has been noticeable in certain quarters in recent years a disposition 
to disparage the value of international polities in comparison with interna- 
tional organization. The former type of activity has been described as 
chaotic, capricious, and inconclusive or even resembling Virgil’s monstrum 


horrendum informe ingens. It should be remembered, of course, that under 
the rubric ‘‘international relations’’ are to be included not only political or 
diplomatic relations in the ordinary sense, but also international economic 
relations, commercial and financial, and even, or especially, today, the 
conflict and competition of rival ideologies such as dictatorship and liberal 
democracy, anti-colonialism and imperialism, capitalism and Communism, 
to mention only the principal elements therein. 

One means by which some Judgment might be reached on the value to be 
attached to international diplomatie or political and economic activity, 
with limited regard for law or organization, would consist of observation of 
the extent to which states have recourse to and apparently rely upon this 
technique of dealing with their problems. Now a recent detailed survey 
of international relations during the year 1959 * has revealed that by far the 
greatest volume of international transactions takes this form. Indeed, 
during that year the volume of this activity was nothing short of stupen- 
dous. It consisted of the historic and familiar forms of diplomatic activity, 
of course, but two factors had the effect of expanding and developing this 
activity enormously. 

One factor was the increase in the number of independent states; 
1940 there were about seventy independent states in the world, whereas 
in 1960 the number is nearer one hundred, a phenomenal expansion indeed 
The other factor tending to extend the range and intensity of international 
diplomatic activity in 1959 consisted of the fantastic development of visiting 
by high executive officials between or among many countries, chiefly, but 
not exclusively, the great Powers. President Eisenhower’s visits to various 
capitals in Europe, Asia, and Africa in December constituted the most 
spectacular sample of this sort of thing, but there were literally scores o! 
others—Khrushchey to Washington, de Gaulle to Rome, Macmillan 
Moscow, and so on and on. How much good was accomplished by all this 
visiting—undertaken in spite of great development of mechanical means 
of communication and also great expansion of the personnel of norma! 
foreign services, and, of course, made possible mainly by the development 
of air transport—is a matter for speculation. Likewise a matter for specu- 
lation is the question of whether this sort of thing will continue in the 
future and the effects which it will have on routine diplomacy and 02 
international relations in general. 

It is sometimes suggested that international relations as just described 
constitute the dynamic and motivating elements of international action 
of national action in international affairs in contrast to international la¥ 
and organization, and for this view there obviously appears to be som 
justification. A little reflection will, however, reveal that all that is true ® 
that these activities lie closer to the ultimate well-springs of national and 


3 Colliers Encyclopedia, Yearbook 1959. 
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international action, namely, economic conditions and resulting political 
interests—and thoughts and feelings relating thereto—and, still deeper, 
geological, meteorological, and sociological causes. The real problem, 
therefore, is whether it is better or more fruitful to all concerned to treat 
or try to treat these potentially conflicting interests by simple diplomacy 
or through the more complicated, not to say advanced, methods of law 
and organized administration. Of that more in a moment. 

The appeal to rival ideologies in the handling of international issues 
appeared to diminish slightly during 1959 except for the repudiation of 
‘‘eolonialism’’ by various political leaders in Asia and Africa and by 
politicians elsewhere seeking to exploit this idea. Needless to say, there 
was no corresponding profession of imperialism—unless it be found in 
more or less frankly avowed aims of world domination in some quarters— 
nor even, for that matter, any great bother to deny or repudiate it. It 
might be added that the denunciation of colonialism or imperialism, while 
perfectly legitimate—assuming that former colonial countries are able to 
make a success of independent life—would have been much more in point 
sixty years ago when colonial imperialism still held strong sway. The 
vaunting of Communism, or, it is interesting to note, of ‘‘socialism’’ in a 
more general sense, appeared to decline slightly during 1959 and, of course, 
there was no vaunting of dictatorship but only a quarrel over what consti- 
tuted true democracy, the ‘‘liberal’’ variety as against the ‘‘popular”’ 
variety (dictatorship). If ‘‘capitalism’’ was denounced, it was not with 
the thought that the alternative was handicraft production but, whether 
admitted or not, state capitalism in contrast to individual capitalism. 

There has recently appeared a slight, though very slight, increase of 
interest in international ethics or the ethics of international relations, a 
phase of those relations which has been woefully neglected ever since the 
advent of positivism in international law.* This constitutes a gap in the 
apparatus for handling international problems even more flagrant than 
that produced by failure to develop and utilize international law in these 
premises. The fact seems to be that neither individual scholars nor govern- 
ments have the courage or confidence in their ability to meet this challenge, 
and there seems to be very little prospect of any early change in this 
situation. 


There is hardly any need to comment further on recent developments in 
the field of international law or their absence. The simple fact is that 
little or no progress has been made in the direction of reviving, revising, 
or codifying historic international law, in spite of considerable efforts in 
that direction, national and international,® or in the direction of increased 
international use of adjudication according to law for the settlement of 
disputes. This almost certainly means that governments do not attach 


*A recent volume, Ethics in a World of Power, by Richard W. Sterling, reviewed 
below, p. 463, is actually a study of Friederich Meinecke, as the subtitle indicates. For 
serious studies of this fundamental problem we have to go back to Herbert Kraus’ 
lectures at The Hague, ‘‘La Morale Internationale,’’ 16 Hague Academy Recueil des 
Cours 389 (1927), or even to Max Huber’s Ethos im Internationalen Verkelr. 

‘Notably the activities of the International Law Commission and the Law of the 
‘ea conferences. 
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as much importance to the juridical method of treating international ques- 
tions as do its sincere devotees, individuals or groups, in part because 
they regard it as very limited in value for that purpose and in part be- 
eause they deliberately prefer the political method for other reasons. It 
is by no means necessary to agree with these attitudes, particularly the 
latter preference, but that this is the situation can hardly be doubted. 

On the other hand, these same governments have gone on developing 
what for convenience is called, somewhat loosely it is true, international 
legislation, namely, the making of multipartite conventions on all sorts and 
varieties of international questions. Indeed, the activities of this type 
just about rival the activities of a more strictly diplomatie character 
already reviewed. The promises of the decades between 1920 and 1940 
in this respect have been amply fulfilled. 

What is especially interesting in this connection is the fact that much of 
this international law-making by convention relates to international organi- 
zation and administration, thus producing international constitutional and 
administrative law in great quantities. Side by side with this goes the 
continued activity of the so-called non-governmental organizations, although 
recently the expansion of intergovernmental activities has tended somewhat 
to correct the overbalance on the side of non-governmental activity which 
seemed imminent at one time.® Indeed, it does not appear to be excessive 
to say that today the world is deluged with a flood of international organi- 
zations and agencies which makes the period of the 1920’s look very pale 
indeed.” It was in part with this sort of development in mind that Mr. 
Selwyn Lloyd projected his plan of consolidation. We can only conclude 
that governments in actual fact attribute much or even great value to this 
technique for handling international problems. 

At this point another phenomenon has emerged which is both somewhat 
startling and very suggestive. That is the increasing reliance upon votes 
or voting in international organizations for the regulation of questions 
of all kinds and of greatly varying degrees of importance.’ In the recent 
General Assembly this recourse to majorities—simple or qualified—assumed 
what to a traditional diplomat or even a logically minded political scientist 
must appear fantastic proportions. Making judgment on French policy 
in Algeria or a seat on the Security Council hinge—through forty or more 
ballots in the second case—upon the turn of one or two or three votes, in 4 
body made up of such diverse elements (in character and magnitude, es- 
pecially in view of the appearance of many new states of very diverse 
character and populations) as form the General Assembly today, renders 
the more or less superstitious juggling of, and reliance upon, votes for 
political wisdom in the ordinary national or state legislature relatively 
sane and rational. 

6 Illustrated in Lyman C. White, International Non-Governmental Organizations 


(Rutgers, 1951). 
7 Yearbook of International Organizations, 1959 (Union of International Associations, 


1959). 
8 Compare Wellington Koo, Voting Procedures in International Political Organizations 


(Columbia, 1947), with Cromwell A. Riches, Majority Rule in International Organizatio 
(Johns Hopkins, 1940). 
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It is also to be noted that this brings us back to where we started. The 
fact is that much of the international politics and diplomacy of today 
centers around, or is played out in connection with, international institu- 
tions or international administration, at the top level at all events. Gov- 
ernments evidently think either that this is the best way to go about han- 
dling the more important international questions or that it is, if not the only 
way left to them, at least the method which today has become the prevailing 
method! 

The obvious conclusion is that, to judge by the behavior of governments, 
international politics and international organization, in one or more some- 
what accidental and sometimes somewhat curious combinations and arrange- 
ments, are regarded as possessing the most valuable or at least the most 
acceptable modalities in the treatment or conduct of international affairs. 
Some of us may regard law and application of law as far higher ethically 
and more substantial technologically than the interplay of politics, even 
in connection with international organizations. The governments do not 
s0 believe and, of course, the peoples supporting those governments do not 
give the question any thought. Every reasonable effort should be made, 
if we believe in the handling of international questions by law and adjudi- 
cation where suitable, to promote that result, but we should bear in mind 
the inherently limited possibilities of that technique and the overwhelming 
preference of the politically minded governments for diplomacy or at most 
for voting in conferences, a preference which seems destined to persist for 
avery long time to come. 

Pirman B. Porrer 


THE DEVELOPMENT OF INTERNATIONAL CO-OPERATION IN THE PEACEFUL 
USE OF ATOMIC ENERGY 

The seale and extent of international scientific co-operation achieved 
in the short time since the atom literally burst upon our consciousness, 
is an impressive demonstration of the power of modern science to catalyze 
man’s efforts in a collective attack on problems whose dimensions are 
worldwide. Without an international approach to such thorny issues as 
radioactive waste disposal, health and safety measures, liability for nuclear 
damage and the like, one can easily envisage so many differing, independent 
and potentially hazardous national standards, with chaos as the least of 
the risks thus contemplated. 

International co-operation in the more routine of community exercises 
8, of course, an old story. That co-operation in the nuclear sciences has 
developed with such promising despatch is doubtless due to the special 
Pressures and stimuli which operate in this vital area. The uncertainties 
wd fears of a world anxiously groping for a break in the atomic impasse 
surely explain, in part, the enthusiastic reception which greeted President 
Eisenhower’s proposal in 19531 for an international agency dedicated to 

‘The proposal was first put forth by President Eisenhower in an address to the U.N. 


seneral Assembly on Dec. 8, 1953. U.N. General Assembly, 8th Sess., Official Records, 
“3rd Plenary Meeting, Doc. A/N 470. 
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the peaceful uses of the atom. If Suez did not give birth to EURATOM, it 
was at least present as a midwife or, possibly, a lady-in-waiting. Creation 
of the Inter-American Nuclear Energy Commission (IANEC) was a re- 
sponse to the demands of the Americas for a joint effort to spur their ad- 
vancement in this new and challenging era.* In the nuclear energy field 
it parallels the collective effort of the Western Hemisphere on the political 
front, with the Inter-American Conferences and the Council of the OAS; 
in the economic and social field with IAECOSOC; and on the legal 
front, with the Inter-American Council of Jurists whose latest session 
took place in Santiago, Chile, in August and September of 1959. 

In short, if international co-operation in the utilization of the atom 
is progressing as it appears to be, it is because the interest here is a uni- 
versal one; and for many governments this co-operation is not optional, 
but imperative. The concern is universal not merely because atomic energy 
will permeate—if it has not already done so—every facet of human en- 
deavor, but also because the nuclear genie presents problems and risks 
which cannot and will not be solved satisfactorily on a purely national 
or local level. Both because of these risks and the resources required, 
the need for co-operative action, whether on a regional or a worldwide 
basis, is probably more insistent here than in other sectors of commerce 
and industry. There is no need to labor what quickly becomes obvious. 

A number of international institutions have been established to pursue 
peacetime nuclear objectives. Of these, of course, the most familiar are the 
International Atomic Energy Agency, with 70 member states, EURATOM, 
the six-nation European Atomic Energy Community, and the European 
Nuclear Energy Agency of O.E.E.C., the 18-member Organization for 
European Economic Co-operation. 

EURATOM, which came into existence on January 1, 1958,° was created 
to meet the need for supplementing Europe’s shrinking reserves of con- 
ventional power fuel (e.g., coal and oil). This joint enterprise of six coun- 
tries was designed to establish a nuclear power industry which would 
also further the economic development of the European Community. 
Among other things, EURATOM’s stated objectives are the stimulation 
and co-ordination of scientific research in the nuclear field, the exchange 
and pooling of nuclear information on licenses and patents, the formulation 
of an efficient system to protect the health of research and nuclear in- 
dustry workers, and the institution of a common nuclear market among 
member states. So far, its principal efforts have been in the field of re- 
search, for which EURATOM has earmarked 215 million dollars for the 
next five years. In the fields of economy and industry, EURATOM has 


2 The first session of the Inter-American Nuclear Energy Commission, which was 
created in 1959 by a decision of the Council of the OAS, was held Oct. 20-24, 1959. 

3 For the text of the EURATOM Treaty, see U.N. Treaty Series, Vols. 294-298, and 
51 A.J.I.L. 955 (1957). The treaty and its annexes are reproduced in a collection 
recently published by the International Atomic Energy Agency, ‘‘ Multilateral Agree 
ments,’’ Legal Series No. 1 (Vienna, 1959). For an excellent summary of EURATOM’s 
current programming, see the Report of the Committee on International Control of 
Atomie Energy, Proceedings of the A.B.A. Section of International and Comparative 


Law, 1959, pp. 73 ff. 
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adopted regulations for communicating to the Community all investment 
projects of national nuclear industries. Agreement has been reached for 
common tariffs on the most important nuclear goods and products. A 
draft convention on third-party liability, supplementing the draft of the 
Organization for European Economie Co-operation (O.E.E.C.) has also 
been prepared. 

EURATOM participates in other initiatives of O.E.E.C.’s nuclear 
agency, but its accomplishments in the realm of nuclear power have been 
somewhat less than meteoric to date. Although an ambitious project— 
which contemplated the construction of from six to eight nuclear power 
plants with a total capacity of 1,000 megawatts—was launched with con- 
siderable fanfare, and buttressed by a credit of 125 million dollars from 
the Export-Import Bank, some of the steam seems to have gone out of the 
program. Doubtless the discovery (or revelation) of great new coal and 
other conventional fuel reserves available in Europe has had something 
to do with this situation. At any rate, according to the latest information, 
there is only one firm proposal on nuclear power-plant construction proceed- 
ing under the EURATOM program, and that is the SENN enterprise in 
'taly of 140,000 kilowatts. Financing for the plant is being furnished on 
a joint basis by EURATOM, the Export-Import Bank, the International 
Bank, and Italy.* 

The atomic energy activities of O.E.E.C. are of a somewhat different 
order. O.E.E.C. was established in 1948 to study and stimulate economic 
recovery in Europe under the Marshall plan. In 1956, the O.E.E.C created 
a permanent Steering Committee on Nuclear Energy to submit specific ree- 
ommendations for action. As a consequence of those recommendations, the 
decision was taken to establish a European Nuclear Energy Agency, to 
form an international stock company for the chemical processing of irradi- 
ated materials (to be known as ‘‘Eurochemic’’), and to set up a security 
control system for the joint nuclear activities of the member countries. 
There is little similarity between this O.E.E.C. agency’s authority, and 
the powers of the EURATOM Commission: The O.E.E.C. organ’s main 
function is to ‘‘advise,’’ ‘‘promote’’ and ‘‘encourage’’ co-operative action, 
particularly the promotion and implementation of joint undertakings. But 
it has also been given the function of preparation and harmonization of 
national legislation in relation to public health protection, the prevention 
of accidents in the nuclear industry, and third-party liability and insurance 
against atomic risks. In the main, O.E.E.C. itself has been in the prepara- 
tory process of developing a basis for atomic energy activities.° 

What the ultimate relationship between O.E.E.C. and EURATOM will 
be, cannot yet be predicted with certainty. Though they largely cover 


*See ‘Setback in Brussels,’’? Forum Memo., Atomic Industrial Forum, Nov., 1959, 
p. 110. A summary of the power objectives of the EURATOM program is contained 
in an article by David F. Cavers, ‘‘International Cooperation in the Peaceful Uses 
of Atomie Energy,’’ 12 Vanderbilt Law Review 17 (1958). 

5 The Statute of O.E.E.C.’s Nuclear Energy Agency, which entered into force on Feb. 
1, 1958, is set forth in 53 A.J.I.L. 1012 (1959). This organization is not to be confused 
with CERN, the European Organization for Nuclear Research (at Meyrin, near Geneva), 
whieh was established under the auspices of UNESCO for basic research work. 
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the same technical fields, their objects are complementary rather than in- 
compatible. EURATOM’s objective, so far as is discernible, is to achieve 
a close association between the six countries which are already linked in 
the Coal and Steel Community and the Common Market. Nevertheless, 
this need not impede technical co-operation between those six countries 
and the rest of Western Europe. The mechanism for assuring such ¢o- 
operation between all countries in Europe is the O.E.E.C. Agency. That 
Agency, if duplication is to be avoided between activities at world and 
regional levels, will have to take into consideration the tasks entrusted to 
the International Atomic Energy Agency in other fields, such as the regula- 
tion of health and safety. Whatever liaison may be required between these 
organizations should be facilitated by the fact that all O.E.E.C. countries 
have signed the Statute of the International Agency, and their experts 
will probably be participating in the work of both bodies. 

These multilateral arrangements hardly begin to tell the entire story 
of international co-operation in the atomic energy field. An enormous 
segment of that co-operation is represented by bilateral agreements which 
have been concluded among various governments for assistance in the 
development of atomic energy. The United States alone, for example, as 
of September, 1959, had negotiated approximately 50 agreements for ¢o- 
operation with more than 40 countries.* Of these, 34 are limited to the 
field of research reactors and related areas ; some 14 are more comprehensive 
arrangements designed to assist in the development and operation of nu- 
clear power programs. The more recent United States bilateral agreements 
generally take account of the International Atomic Energy Agency, and 
provide for consultation to consider, among other things, the desirability of 
delegating to the I.A.E.A. the administration of controls and safeguards. 
An extensive training program has been sponsored by the Atomie Energy 
Commission for scientists and engineers from other nations. Originally 
organized as the International School of Nuclear Science and Engineering. 
the program was conducted in co-operation with the Argonne National 
Laboratory, North Carolina State College and Pennsylvania State Uni- 
versity.” 

A network of bilateral agreements with other states has likewise been 
developed by the Soviet Union. Pursuant to these agreements, all but 
one of which are with other Communist states, research reactors and 
eyelotrons are reported to be operating in China, Poland, Rumania, East 
Germany and Czechoslovakia. A nuclear research center was provided 
for in Egypt under the bilateral agreement with that country. All the 


6 Cf. von Mehren, ‘‘ Agreements for Cooperation: The United States Bilateral Pro 
gram,’’ in Progress in Nuclear Energy, Series X, Law and Administration, ed. by 
Herbert S. Marks (Pergamon Press, 1959). And see the Atomic Energy Commission’: 
Annual Report to Congress for 1959, U. 8. Govt. Printing Office, 1960, pp. 108 ff. 
7 The International School graduated 513 engineers (413 from foreign countries 
the four years of its operation. It closed in December, 1959, being replaced by the 
International Institute of Nuclear Science and Engineering whose curriculum is at 4 
S. Atomic Energy Commission, Press Release No. C-l° 


higher professional level. U. 
Feb. 3, 1960. 
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agreements contemplate active training programs in Russia for scientists 
and engineers from the co-operating countries.‘ 

A relatively recent development in this connection is the conelusion of 
bilateral agreements between an international organization and a particular 
government. Illustrations are the agreements between the United States 
and EURATOM and the United Kingdom and EURATOM, both of which, 
incidentally, reaffirm the interest of the European body in fostering the 
peaceful uses of atomic energy through the International Atomic Energy 
Agency. The United Statess-EURATOM agreement envisages a joint pro- 
gram to bring into industrial operation within 5 to 7 years in the territory 
of members of the EURATOM Community nuclear power reactors with 
a total electrical generating capacity of approximately 1 million kilowatts.* 
It was intended that the research and development required by the project 
would be carried out over a ten-year period, and that financing (estimated 
to total 100 million dollars for each of the two five-year periods) would be 
shared equally between the United States Atomic Energy Commission and 
EURATOM. Toward that end, Congress authorized the appropriation of 
ten million dollars in fiscal years 1959 and 1960, as well as the sale of 
30,000 kilograms of contained Uranium 235 to the Community."® 

On the other hand, the International Atomic Energy Agency has also 
entered into research contracts with a number of national entities, in- 
cluding the Atomic Energy Commission, which has been engaged to perform 
particular assignments for the Agency. This brings us to the I.A.E.A. 
itself, which requires somewhat more extended comment as the leading 
organization in the international atomic energy field. That it occupies this 


position is not only due to its Statute, a treaty subscribed to by 70 nations,” 
but also by virtue of the various relationship agreements which it has con- 
cluded with the United Nations and the Specialized Agencies.** 

In original conception, the Agency was intended to serve as a kind of 
channel or bridge between states which did not have nuclear resources and 


8 Cavers, loc. cit. 25-26. 

* Joint Committee on Atomic Energy, 85th Cong., 2nd Sess., ‘‘Agreement for Co 
operation between the Government of the United States of America and the European 
Atomie Energy Community (EURATOM) concerning Peaceful Uses of Atomic Energy,’’ 
App. B, p. 13; App. D, p. 22 (Committee Print, July, 1958). 

10Publie Law 85-846 (8.4273), ‘‘The Euratom Cooperation Act of 1958.’’ Cf. 
the collection of materials printed by the Joint Committee on Atomic Energy, ‘‘ Atomic 
Energy Legislation through 86th Congress, Ist Session, Dec., 1959,’’ pp. 121-123. 

11 The text of the IAEA Statute (Exec. I, U. S. Senate, 85th Cong., 1st Sess.) appears 
in Treaties and Other International Acts Series (U. 8.), No. 3873, and is reproduced 
in 35 Dept. of State Bulletin 820 (1956); 51 A.J.I.L. 466 (1957); ‘Multilateral 
Agreements,’’ cited above, p. 49, and Progress in Nuclear Energy, cited above, p. 967. 
Excellent commentaries on the IAEA Statute are contained in articles by Bechhoefer and 
Stein, ‘‘ Atoms for Peace: The New International Atomic Energy Agency,’’ 55 Michigan 
Law Review 747 (1957), and Isenbergh, ‘‘The Statute of the International Atomic 
Energy Agency,’’ in Progress in Nuclear Energy, cited above, p. 219. 

12 For the relationship agreement between the Agency and the United Nations (which 
came into foree on Nov. 14, 1957) see 281 U.N. Treaty Series, No. 584, and U.N. Doe. 
A/3620, with corr. 1. It also appears as Agency Does. GOV/4 and GC.1/3, July 11, 
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experience and those which did. It was to assist the former in formulating 
projects for research in, and the development and application of, atomic 
energy for peaceful purposes, obtaining for the interested member govern- 
ments nuclear materials, equipment, facilities and financing required to 
realize their projects.’* As an integral part of this function the Agency 
was authorized to accumulate a store of fissionable material, assuming the 
role of a ‘‘bank’’ whose nuclear capital was available to all members." 
Essential to its role of supplier was the power given to the Agency under 
its Statute to establish and police a system of safeguards in every country 
to which it furnished fissionable material, as well as in those countries 
which requested this kind of service in the administration of their bilateral 
programs.*® 

Among other things, the Agency was to encourage the exchange and 
training of scientists and experts,’® and foster the exchange of scientific 
and technical information in the peaceful uses of atomic energy.*' Finally, 
as a complement to these major responsibilities, the Agency was authorized 
to formulate standards of safety for the protection of health and the 
minimization of danger to life and property. These standards, again, 
would be applicable not only to the Agency’s own operations, but also to 
operations making use of I.A.E.A.’s materials and facilities and to opera- 
tions under independent bilateral arrangements where Agency assistance 
was desired by the parties.'* 

Linked with these ambitious objectives, it may be recalled somewhat 
wryly, was the hope that the international program would divert at least 
part of the nuclear materials and effort devoted to military purposes t 
peaceful utilization of the atom.’® Although that attractive possibility 
seems in retrospect to have been unrealistic, its persuasive force must 
be weighed in the light of the known extent of atomic resources at the 
time the proposal was made, not on the basis of the extensive reserves sub- 
sequently revealed. 

How far have the hopes attending the creation of I.A.E.A. been ful: 
filled? The path along which the International Atomic Energy Agenc} 
has been evolving may be discerned most clearly from its current pro- 
gramming, in which emphasis is placed upon research projects, technica 
assistance to member nations, exchange and training of scientists and ex- 
change of information.”° To date, 31 contracts have been awarded by th: 
Agency in 14 countries and to one international body, for a variety of re- 
search projects. These projects relate to such matters as safeguards, healt) 
and safety, waste disposal, the production of isotopes, the utilization 0 


18 IAEA Statute, Art. III, A, 1-2; Art. XI, B. 
14 Ibid., Art. IX, A, B, C, G and H. 15 Ibid., Art. XI, F, 4, and Art. XU 

16 Jbid., Art. III, A, 4. 17 Ibid., Art. III, A,3. 

18 Jbid., Art. III, A,6. 

19 Cf., in that context, the Report of the Senate Committee on Foreign Relations 
Exec. I, 85th Cong., 1st Sess., Ex. Rep. No. 3, p. 1. 

20 See the Report of the International Atomic Energy Agency to the U.N. Genet 
Assembly covering the period July 1, 1958, to June 30, 1959, U.N. Doe. A/4244, Oct. > 
1959; and the Agency’s Program and Budget for 1960, IAEA Doe.GC (ill ‘ 


August, 1959. 
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isotopes in clinical research, and problems of dosimetry bearing on monitor- 
ing. 

A steadily expanding aspect of the Agency’s work has been in the field 
of technical assistance to member governments, including the provision 
of expert advice and equipment on specific projects, fellowships, the 
exchange and training of scientists and experts, and the organization of 
training courses. This educational orientation is of a high order of 
priority because one of the most vital commodities in short supply in the 
world is the nuclear energy specialist. The shortage is felt not only in 
less developed countries, but also in the technically advanced areas. To 
fill that gap, which could impede progress in the peaceful utilization of 
atomic energy for many countries, the Agency has energetically pushed 
forward with a broad program of fellowships, exchange of professors and 
experts, and training courses. 

Under the I.A.E.A. fellowship program, which was initiated in April, 
1958, already about 600 students have been selected from 52 countries for 
training at advanced centers of instruction and research in member states. 
The exchange-of-scientists program provides for special courses to be given 
by visiting professors on such subjects as nuclear physics, radio-chemistry, 
reactor engineering and a variety of research problems. 

On the request of member states, the Agency is also sending out experts 
and consultants to advise on the training of technical and scientific per- 
sonnel. Moreover, some 50 experts have been sent or will be sent into 
the field to help develop atomic energy programs. Preparatory surveys 
and preliminary assistance missions have been organized and conducted 
in several member states which requested advice on planning atomic pro- 
grams they wished to begin. 

Requests for assistance of experts are often accompanied by requests 
for equipment and supplies. In response to these requests the Agency 
has provided selected items of atomic energy equipment to some 7 coun- 
tries, and has made preliminary surveys of the needs of some 16 others. 

Complementing this phase of programming is the organization of train- 
ing courses for studying the uses of isotopes in agriculture and medicine 
in co-operation with existing national institutions. A course of that kind 
was conducted last summer, from July 20 to September 10, at Cornell 
University under the joint sponsorship of the Agency and the Food and 
Agriculture Organization, and in collaboration with the United States 
Government and Cornell. It was the first internationally organized train- 
ing course in radio-isotope techniques specifically planned to meet the needs 
of research workers in agriculture, forestry, fisheries and nutrition. A 
course in Buenos Aires on the application of radio-isotopes in agriculture 
and medicine designed primarily for participants from Latin American 
countries, was organized jointly by the Agency and the National Atomic 
Energy Commission of Argentina from November 9 to December 18, 1959. 
Further ventures of this nature are in preparation. 

In the domain of exchange of scientific and technical information, the 
Agency is well on the way to becoming a world focal point for assembling 
and exchanging information on the peaceful uses of atomic energy. A 
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stimulus to this activity was provided by the announcement of the heads 
of the Atomic Energy Commissions of the United States and the Soviet 
Union during Mr. Khrushchev’s visit last year, that their governments would 
utilize the Agency as the central repository for all unclassified data on the 
peaceful uses of atomic energy, including controlled thermonuclear re- 
actions, high energy physics and the life sciences.*! 

In passing, it should be noted that the Agency maintains close co-opera- 
tion with the United Nations Scientific Committee on the Effects of Atomic 
Radiation, particularly in connection with work the latter is doing on 
radiation protection.** Arrangements have been made for continuing rep- 
resentation of their respective secretariats at appropriate technical meet- 
ings of each body. 

Another important area of the Agency’s work is the holding of scientific 
conferences and symposia on the peaceful uses of atomic energy. Among 
these have been a seminar on medical radio-isotope scanning which was 
held in February, 1959, in Vienna with the joint sponsorship of the World 
Health Organization; an international conference on the preservation of 
foods by ionizing radiations held under the auspices of the Massachusetts 
Institute of Technology, the United States Government, the Agency and 
F.A.0.; a conference on the application of large radiation sources in in- 
dustry last September in Warsaw; and a symposium on the metrology of 
radionuclides last October in Vienna. On February 1, 1960, the Agency 
announced that a major conference on the use of radio-isotopes in the 
physical sciences and industry would be held in Copenhagen September 
6-17, 1960, with the co-operation of UNESCO.** A symposium in the 


diagnosis and treatment of acute radiation injury is likewise scheduled for 
1960 under the joint auspices of I.A.E.A. and W.H.O. In that connection, 
chronological lists of all conferences, meetings and training courses on 
atomic energy throughout the world are published regularly by the Agency. 
The Ageney’s conference programming contemplates an increasing num- 
ber of similar meetings with experts on special subjects arranged so as to 
provide the maximum concentration and discussion on particular aspects of 


nuclear technology. 

One of the heavy responsibilities of the Agency under its Statute in- 
volves the elaboration of health and safety standards. I.A.E.A. has under- 
taken a number of studies to determine the conformity of particular agency 
projects with its requirements on health and safety. Such projects have 
included requests from Pakistan for experts on research reactors, from 
Thailand for an expert on the medical application of radio-isotopes, and 
a detailed study of the Japanese reactor project. 


21 IAEA Press Release 59/76, Sept. 17, 1959, reproducing the communiqué of Mr. 
MeCone of the U. 8S. Atomic Energy Commission, and Prof. Emelyanov of the U.S.S.2. 
Atomie Energy Organization. And see the provisional verbatim records of the 835t! 
Plenary Meeting of the 14th General Assembly, Doc. A/P.V. 835, Nov. 3, 1959, p. 37 

22 The valuable findings and recommendations which this committee based upon 3% 
1956-1958 work sessions are contained in ‘‘Report of the United Nations Scientific 
Committee on the Effects of Atomie Radiation,’’ General Assembly, 13th Sess., Official 
Records, Supp. No. 17 (A/3838, 1958). 

23 T.N. Press Release IAEA/223, Feb. 4, 1960. 
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Two panels were created by I.A.E.A. to consider the establishment of 
satisfactory and uniform international standards for the safe transport 
of radio-isotopes and radioactive materials, such as irradiated fuel elements. 
In a related field, the Agency, late in 1958, published its first manual 
on the safe handling of radio-isotopes. <A third panel on problems of radio- 
active waste disposal into the sea met several times during 1958 and 1959, 
under the Chairmanship of H. Bryniellson of Sweden, to consider existing 
practices and proposed limits for sea disposals. This study was under- 
taken by the Agency pursuant to a resolution of the United Nations Con- 
ference on the Law of the Sea, which recommended that the Agency should 
initiate such a project.** 

A conference on the disposal of radioactive wastes into the sea and into 
geological structures was held in Monaco from November 16 to 21, 1959, 
under the co-sponsorship of the International Atomic Energy Agency and 
UNESCO, with the collaboration of F.A.O. That conference provided the 
first international forum for discussion between more than 280 oceanog- 
raphers, fishery experts, geologists and atomic experts from 31 countries. 
The Director General of I.A.E.A., Mr. Sterling Cole, reported to the con- 
ference at its opening session on November 16 that research reactors were 
already producing 50 million gallons of radioactive wastes a year, posing 
an urgent problem affecting the health and future of mankind.** He also 
disclosed that the Agency was compiling an international registry indicating 
places where wastes had been dumped, ‘‘a sort of directory of atomic 
cemeteries. 

Of special interest to lawyers is the work which has been done by the 
Agency in the field of third-party liability for nuclear damage. A panel 
consisting of ten experts, representing diverse legal systems, was convened 
in 1959 under the chairmanship of Dr. Paul Ruegger of Switzerland. It 
has virtually completed the preparation of a draft convention on civil 
liability, with an accompanying commentary.** After further re-working 
of some of its provisions, it is anticipated that the draft will be submitted 
to the member governments for their comments. 

In another significant operation completed in 1959, the Agency provided 
the source material—in this case three tons of natural uranium—re- 
quested by the Government of Japan for a research reactor. The neces- 
sary agreements for acceptance and supply of the uranium with the 
Canadian Government (which furnished the uranium to the Agency free 
of charge) and the Japanese buyer-government were concluded on March 
4, 1959.27 It is hoped by officials of the Agency that its réle of supplier, 


**Cf. the resolution of the Geneva Conference on the Law of the Sea (1958), on 
Pollution of the High Seas by Radioactive Materials, U.N. Doe. A/CONF.13/L.56, 
reprinted in 52 A.J.I.L. 864 (1958). 25 New York Times, Nov. 17, 1959, p. 2. 

*6 The draft convention and accompanying commentary are contained in IAEA Does. 
DG/PL/17 and DG/PL/18, Sept. 14 and 17, resp. (restricted). And see ‘‘ Legal Pro- 
tection against Nuclear Damage,’’ IAEA Bulletin, Vol. 1, No. 1, April, 1959, p. 15. 

*7 For the text of the agreement, cf. IAEA Doc.GOV/281, Feb. 24, 1959, as authorized 
by the Board of Governors on March 12, 1959 (GOV/DEC/11-II); and see also the 
report of IAEA to the U.N. General Assembly, U.N. Doc. A/4244, Oct. 21, 1959, 


pp. 47-48, 
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which figured so prominently in the original concept of the organization, 
will again be put to use with its first project for the supply of special 
fissionable material in an Austrian reactor. Such projects, as indicated 
above, require the application of Agency safeguards to prevent a diversion 
of the materials to non-peaceful uses, in accordance with the Agency's 
Statute. Recently, the Board of Governors gave its provisional approval 
to a set of principles controlling I.A.E.A. operations in this domain.** 
Detailed regulations are now being formulated within that framework. 

Perhaps the most dramatic recent example of international co-operation 
in this field is presented by the agreement concluded between the Agency 
and the Government of Yugoslavia for carrying out a dosimetry experi- 
ment at the Boris Kidric Institute near Belgrade. This agreement was 
the outgrowth of an unfortunate reactor incident in Vinca, Yugoslavia, 
in October of 1958, which subjected 8 Yugoslav scientists to varying degrees 
of radiation. Six of these casualties were treated by a bone marrow in- 
jection grafting at the Curie Hospital in Paris. All but one recovered 
in what was the first successful application of bone marrow transplanting 
in humans. The remaining two, who received smali doses, were treated in 
Yugoslavia, and recovered. With the approval of the Yugoslav authorities, 
Agency experts studied the accident and made certain recommendations 
as to administrative procedures and shielding. However, considerable 
uncertainty remains as to the precise consequences of the accident, and 
particularly the exact neutron and gamma doses received by the scientists 
during an uncontrolled run of the reactor. It has therefore been decided 
that I.A.E.A. will re-enact the entire accident. Co-operating in the ex- 
periment will be the Soviet Union, which agreed to furnish the necessary 
amount of heavy water, and the United States, which will make experts 
available for the purpose. The data derived from this procedure are 
expected to be most valuable in the study of radiation in lethal and near- 
lethal ranges, as well as aiding the evaluation of this unique medical 
treatment for the victims.” 

The machinery for international co-operation summarized in the present 
comment, along with that of the Food and Agriculture Organization and 
the World Health Organization, affords an encouraging basis for a con- 
eerted approach to virtually every human want which may now be served 
by the peaceful uses of the versatile atom. All that is needed to attack the 
squalor, the hunger, the disease and the poverty which have frustrated the 
aspirations of humanity in so many regions of the earth is the will and the 
effort of the international community to make that machinery work. 


ALWYN V. FREEMAN 


28ITAEA Doc. GOV/INF/36, Sept. 26, 1959, and the summary of decisions of the 
Agency’s Board of Governors, GOV/DEC/14 (II), pp. 9-10; also IAEA Press Release 
PR 59/77 rev., Sept. 26, 1959. 

29 TAEA cable press release, ATOM 35, Feb. 2, 1960. 
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CONVENTION OF ESTABLISHMENT BETWEEN THE UNITED STATES AND FRANCE 


Department of State Press Release No. 820 of November 25, 1959, pub- 
lished the text of a new Franco-American Convention of Establishment, 
signed at Paris on that day.’ Thus is resumed between the two countries 
a relationship inaugurated in 1778 with the Treaty of Amity and Com- 
merce, a treaty renowned as the first made by the emerging American Re- 
public.2 That 1778 treaty, although it lasted ony two decades, established 
a precedent which came to be much favored and followed by the United 
States in the conduct of its diplomacy; and the history of United States 
foreign relations from then to now is adorned by numerous examples, 
under various names, with countries in all parts of the world.’ The 
instant convention is the latest of this venerable and prolific line of ‘‘com- 
mercial’ treaties. 

In the present era, the ‘‘commercial’’ treaty-type is represented by 
thirty-one examples, so far as the United States is concerned. These are 
the twelve concluded in the period between the two World Wars, pat- 
terned upon the prototype 1923 Treaty of Friendship, Commerce and 
Consular Rights with Germany;* and by the more numerous series of 
nineteen signed since World War II,° commencing with the 1946 Treaty 
of Friendship, Commerce and Navigation with China, and including the 
treaties with Italy (1948); Uruguay (1949); Ireland (1950) ; Colombia, 
Ethiopia, Greece, Israel, Denmark (1951) ; Japan (1953) ; Federal Republic 


of Germany (1954); Haiti, Iran (1955); Nicaragua, Netherlands, Korea 


1For text of press release, explanatory note and convention, see 41 Dept. of State 
Bulletin 828-835 (1959). 

2 This treaty, which served as activator of the Treaty of Alliance signed later in the 
same day (5 Moore’s Digest 586), was denounced by Congress in 1798 (Act approved 
July 7, 1798), in one of a series of statutes designed to ready the country for war, 
1 Stat. 578. 

$An estimate of over 130, counting those both of major and of minor scope, is 
given in State Department Publication 6565, ‘‘Commercial Treaty Program of the 
United States’’ (Jan., 1958), p. 3. Previous issues of this JouRNAL have carried articles 
by Robert R. Wilson discussing various aspects of the commercial treaties: ‘‘ Postwar 
Commercial Treaties of the United States,’’ Vol. 43, pp. 262-287 (1949); ‘‘ ‘Treaty- 
Merchant’ Clauses in Commercial Treaties of the United States,’’ Vol. 44, pp. 145-149 
(1950) ; ‘‘Property-Protection Provisions in United States Commercial Treaties,’’ Vol. 
45, pp. 83-107 (1951); ‘‘ Access-to-Courts Provisions in United States Commercial 
Treaties,’’? Vol. 47, pp. 20-48 (1953); ‘‘Natural-Resources Provisions in United States 
Commercial Treaties,’’ Vol. 48, pp. 355-379 (1954); ‘‘ ‘Treaty-Investor’ Clauses in 
Commercial Treaties of the United States,’’ Vol. 49, pp. 366-370 (1955). 

* The others were with Austria, Estonia, Finland, Honduras, Hungary, Latvia, Liberia, 
Norway, Poland, El Salvador, Siam (Thailand). 

‘For discussion and citations, see Robert R. Wilson, ‘‘A Decade of New Commercial 
Treaties,’ 50 A.J.LL. 927-933 (1956); H. Walker, ‘‘Modern Treaties of Friendship, 
Commerce and Navigation,’’ 42 Minn. Law Rev. 805-824 (1958). Two of this group 
of treaties are due to remain unperfected, as they have been withdrawn from the Senate 
(those with Colombia and Haiti); two others, those with Uruguay and Denmark, still 
await ratification in those countries after 10 and 8 years, respectively. 
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(1956); Museat and Oman Pakistan and France (1959). The 
fact that the French Convention is considered one of this series, even 
though bearing a title innocent of the word ‘‘commercial,’’ draws attention 
both to the broad connotation of ‘‘commercial’’ in the context and to the 
adaptability of this sort of treaty to changing needs and circumstances 
in fulfilling its rdle as a vehicle for dealing with the major economic inter- 
course interests of its time. 

The title ‘Convention of Establishment,’’ though rather unique in U. §. 
treaty practice,® appears to reflect accurately the character and purpose of 
the instrument: namely, to provide for the rights of the person, of property 
and of enterprise. Historically, this ‘‘establishment’’ area of treaty-making 
tended to be handled as ancillary to the promotion of trade and shipping, 
in response to the treatable international economic requirements of the 
day. Here the context is different: ‘‘investment’’ rather than trade and 
shipping. But the content is of a kind with the establishment content of 
the preceding treaties of the post-World War II series. The outstanding 
difference, aside from details of style and format,’ is in the complet 
breaking away from concern with the traditional subjects of trade and 
shipping. This is the first of the series from which these subjects are ex- 
eluded ; and thus it peculiarly focuses attention on what these treaties are 
nowadays designed primarily to accomplish in the area of personal and 


(1958) : 


business rights. 

How the general treaty objective has become refined and redefined in 
the course of one eventful generation may be seen by comparing the present 
text with the draft initially proposed by the United States Government 
to the French Government in September of 1927 as basis for negotiation. 
In a sense, indeed, the present convention can be considered a consumma- 
tion, after various lengthy interruptions and revisions, of a negotiation 
that was projected over 32 years ago. The text of the old proposal, pat- 
terned upon the 1923 German treaty, may be found, along with an ex- 
planation and a notice of presentation, in Volume II of Foreign Relations 
of the United States, 1927, at pp. 639-653, 655-668 and 672. It is reveal- 
ing of the shift in polarity that, whereas contemporary correspondence 
suggests that the immediate visible stimulus for the 1927 overture was 
preoccupation over customs treatment, the investment interest was in the 
forefront in 1959.8 


6A similar title seems to have been previously employed only in the brief treaties 
with Turkey in 1931 and Greece in 1936, that in a single substantive article provided 
most-favored-nation treatment as to establishment generally. However, ‘‘établisse 
ment’’ is standard usage in French treaties. 

7 The convention shows, in fact, a distinctive structure and draftsmanship. In tls 
it may be said to attest further the adaptiveness of the U. S. negotiating program. 
Its predecessors, in their turn, were patterned upon at least four different distinctive 
models, those respectively of: (1) China-Italy, (2) Greece, (3) Ethiopia-Iran-Muscat, 
(4) the others. The recently signed treaty with Pakistan omits the usual navigation 
article. 

8 For 1927, see the volume cited in text, passim. For 1959, see publicity occurring 
at the time the agreed text was initialed: e.g., despatch of the Agence France Press, 
Paris, Aug. 18, article in Agence Economique et Financiére, Aug. 19, 1959, and the 
explanatory note on page 829 of the Dept. of State Bulletin cited note 1 above. 
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The unperfected 1927 draft was organized into 30 articles. Twenty-one 
of these, as follows, treated subjects not dealt with in the 1959 Convention. 

Articles VII, VIII and XV, the first of them in such elaboration and 
length (nine paragraphs) as would have warranted breaking up into a 
number of separate articles, dealt with tariffs, transit and other matters 
affecting the goods trade. The presumed explanation for now omitting 
such matters, notwithstanding that they are par excellence international 
commerce and an habitual object of international agreement, is that more 
effective media have been devised for dealing with foreign trade. A ‘‘com- 
mereial’’ treaty, as that term finds currency in American usage, is sup- 
posed to be a long-term instrument that embodies basic principles of law 
holding good over the long term. But the present-day realities of world 
trade do not lend themselves to be most adequately or realistically dealt 
with in a long-term bilateral way on the basis of a simple legal standard 
e.g., the most-favored-nation-treatment clause). Something more supple, 
inclusive and composite is required. There has accordingly been fashioned 
a specialized multilateral agreement, with the accompanying technique of 
the periodic international meeting and the systematic confrontation, the 
General Agreement on Tariffs and Trade (GATT), to promote the lowering 
of customs barriers and to deal with such consequential complex phe- 
nomena as quantitative restrictions, balance-of-payments difficulties, state 
trading, and regional preferences. This arrangement, while it exists, dis- 
places the commercial treaty as between its adherents.® 

Twelve articles (XVI-XXVII) of the 1927 draft concerned consular 


rights, a subject now usually dealt with separately ;*° and another (XIV), 
with commercial travelers.1: Three articles (IX—XI), in addition to three 
others already counted as included within the consular section and a para- 
graph of the main commercial article, treated of shipping and navigation. 


All the foregoing are unmistakably cognate to ‘‘commerce Finally, there 
was an article (V) concerning exemption from compulsory military serv- 
ice;** and another (II) regarding workmen’s compensation."® Of the 


® The treaties preceding the present convention have normally carried a set of trade 
provisions. To all intents and purposes, however, these provisions are by special 
stipulation put in a state of suspension during the time that GATT is in effect between 
the parties. In addition, the heart of them, the most-favored-nation clause, may separably 
be made terminable or suspendable on short notice irrespective of the treaty as a whole. 
E.9., Exchange of Notes, Netherlands treaty; Art. XIV, par. 5, German treaty. 

10 A Consular Convention concluded in 1853 with France remains in force. 

11 In large part, in the typical version of recent years, the commercial traveler article 
merely reproduces in one place, in specific application to commercial travelers, pro- 
visions from the entry, activities and trade provisions that already cover the subject. 

12The policy of including in U. S. treaties a provision on this matter was discon- 
tinued after the Ireland treaty of 1950, in face of long and persistent Congressional 
hostility to exempting resident aliens from the draft. Another previously standard 
Provision, regarding practice of the professions, was also discontinued for domestic 
reasons, beginning with a reservation attached by the Senate to its advice and consent 
to the ratification of commercial treaties signed in 1951. Provision for non-profit ac- 
tivities is also omitted from the present convention. 

18 Beginning with the Italy treaty of 1948, the workmen’s compensation provision 

revised in light of legal developments) has been supplemented by a provision on social 
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remaining nine articles, which are the ones dealing with subject matter 
dealt with also in the 1959 Convention, three were procedural (XXVII- 
XXX) : territorial applicability, ratification and termination, and replace- 
ment of previous agreements. Thus there are left six articles of sub- 
stantive import in the 1927 draft that find a parallel in 1959. 

One article alone of the 1927 draft, Article I, contained the bulk of the 
affirmative establishment rights vouchsafed; in its five paragraphs, there 
are set forth ‘‘tersely’’ (to quote the official explanation) provisions re- 
garding entry, sojourn, activities, employment of agents, acquisition of 
property, access to courts, taxation, protection and compensation for ex- 
propriation. In the 1959 Convention, the treatment of these subjects, 
either alone or in association with cognate subject matter, has been ampli- 
fied into the better part of nine articles. Some of the ensuing improve- 
ments inelude the following: The right of entry and sojourn, which in the 
1927 draft was rendered noncommittal by having been subjected to an 
unhampered reservation for existing and future legislation, is now as- 
sured for at least ‘‘traders’’ and ‘‘investors.’’ The right of access to the 
courts is supplemented by provisions on the non-resident corporation, on 
legal aid, and on commercial arbitration. The concept of ‘‘just’’ in com- 
pensation eases has been given definition ; and the right to engage in gainful 
activities on a ‘‘national treatment’’ basis has been extended to corpora- 
tions. This extension, in contrast with the specific exclusion of corpora- 
tions in the 1927 draft,’* represents a particularly notable advance over 
prewar treaty-making; and it is especially relevant to the investment 
theme, inasmuch as foreign investment is nowadays preponderantly corpo- 
rate investment. 

Religious liberty, a matter which, with its ancillaries, was deemed in 
1927 to require the elaboration of a full article (V), is in the 1959 Conven- 
tion given the status of a sweeping simple assertion in a concise paragraph 
in the leading article, in linkage with a topie not treated in 1927, namely. 
freedom of reporting and of the press. The article (IIL) which in 192) 
dealt with searches and seizures is now one element of a larger provision 
(Articles I and IV in the convention) dealing comprehensively with the 
subject of protection of person and property. Greater attention is als 
given to certain basic elements of the protection of the individual than was 
set forth in the 1927 draft.** The 1927 article (IV) providing for inheri- 
tance is made part of a larger article dealing with the whole question 0 


security. The article concerned with these does not occur in the present convent 
because, presumably, the French side did not seek it. See Analysis of the ‘Soca 
Security System, Hearings before a Subcommittee of the House Committee on Way! 
and Means, 83d Cong., Ist Sess., pp. 174-175 (1953). 

14 Art. XII of the 1927 draft stipulated that the right of corporations ‘‘to establis® 


tae 


themselves . . . and fulfill their functions’’ should be completely dependent upon 
consent of the host Party, as expressed in the municipal legislation. A paragraph late? 
added by way of amendment, however, proposed a most-favored-nation-treatment claus 
for corporations that had been permitted to establish. 

15 Notably, an elaboration of the rights of accused persons, Protocol, par. 1. 
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acquisition and holding of property, both real and personal;** and the 
provision on juridical status of corporations (XII, first paragraph) has 
been restated so as to remove the ‘‘seat’’ and ‘‘aims’’ tests; the simple 
‘‘elassical’’ test is now made the rule. The 1927 article providing a most- 
favored-nation clause as regards the organization and operation of local 
corporations (XIII) has been put on a national-treatment basis and other- 
wise strengthened. Articles have been added on the subjects of exchange 
controls, industrial property and restrictive business practices.*? 

The foregoing account for twelve of the eighteen articles making up the 
body of the 1959 Convention.’* Two of the remaining articles treat, 
respectively, of the general exceptions and of definitions, the latter being 
one of the techniques used in the evident effort to make the drafting more 
concise and compact. The other four articles are procedural. Of the 
three having counterparts in the 1927 draft, the provision on territorial 
applicability may be noted; it provides for later extension on the French 
side to the ‘‘States of the Community’’ by special exchanges of notes.*® The 
article additional to the 1927 plan is a two-paragraph provision on settle- 
ment of disputes, including ultimate unqualified recourse to the Interna- 
tional Court of Justice, a profoundly important advance introduced with 
the China Treaty of 1946. The addition of this compromissory clause 
undoubtedly lends the treaty greater stature and significance as objective 
law. 

In sum, this convention, besides serving to strengthen Franco-American 
relations, has significance as part of a larger network of similar bilaterals 
between the United States and other countries. It is a not inconsiderable 
network; and France is a not inconsiderable addition to it, not only per se 


16The way to providing for something more than leaseholds as concerns land 
(covered in the course of the first article of the 1927 draft), in face of the need for 
respecting certain State law disabilities against alien titleholding, as pioneered in the 
Siam treaty of 1937 in the form of the so-called ‘‘de facto reciprocity’’ formula, is 
followed in the convention (Art. VII, par. 1, together with Protocol, par. 10, with 
which compare Art. VII, last par., of the 1853 Consular Convention). 

17 For a discussion of the subject covered by the most significant of these, the article 
on exchange controls which is designed especially to reassure the investor regarding the 
remittance of earnings and the repatriation of capital, see S. D. Metzger, ‘‘ Exchange 
Controls and International Law,’’ in Legal Problems of International Trade 311-327 
(U. of Illinois, 1959). 

18 Annexed to the convention are certain provisions amplifying, qualifying and con- 
struing various of its terms, consisting of a 17-paragraph Protocol and a Joint Declara- 
tion. A major evident preoccupation of this annexed material is the meaningful 
reconciliation of existing occupational and investment controls with positive treaty 
‘ommitments. 

*® Art. XV, pars. 2 and 3, with which compare Art. XXIV of the Netherlands treaty. 
On France’s side, the negotiation was in the name of the ‘‘ Président de la République 
francaise, Président de la Communauté.’’ However, initially it applies only to metro- 
politan France and the North African and Overseas Departments, leaving the Com- 
munity and the Overseas Territories to be covered later by specific act, involving a 
decisional process on the French side whose nature is not indicated on the face of the 
convention. See Art. XIV, par. 3, for a formula for distinguishing between beneficiary 
and non-beneficiary French nationals, given that citizens of all the areas have French 
nationality, 
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but as a leading member of the European Common Market.*° Undoubt- 
edly the network is due to grow with the passing years. Quietly negoti- 
ated on a bilateral basis when and as like-minded countries are ready for 
them, treaties of this sort represent a practical, if unspectacular, promotion 
and development of the rule of law in international relations. While 
realization of the often-discussed international investment code remains for 
the uncertain future, these instruments increasingly put into force, as 
law of the land in the countries successively party to them, the basic 
principles of fair treatment that it would be the purpose of an investment 
code to propagate. The achieving of this result has required the satisfac- 
tory solution of vexing problems. Among them are problems in federal 
state relations—as, for example, the formulation of acceptable provisions 
on arbitration, real property and corporations. The negotiating vehicle 
through which these accomplishments have proved possible is the same 
venerable diplomatic instrument that stood the Thirteen Colonies in good 
HERMAN WALKER, JR. 


THE INGE TOFT CONTROVERSY 


The issue of the free passage of Israeli goods through the Suez Canal 
is exercising the minds of many statesmen and international lawyers. 
The problem has not, it seems, been considered with due regard to the 
terms of the Suez Canal Convention of 1888. In short, the U.A.R. claims 
that it can, independently of that convention, exercise the right of visit, 
search and seizure within the Canal Zone on vessels of all nations in ref- 
erence to goods emanating from, or bound for, Israel, with a view to con- 
fiseating them. It is claimed by the U.A.R. as a residuary right, reserved 
by the effect of the Armistice Agreements concluded between Israel and 
both Egypt and Syria—the countries that now constitute the U.A.R. 

It will be observed that Article 1 of the Suez Canal Convention provides 
that the Canal shall be and remain free and open for maritime traffic in 
time of war as in time of peace, to vessels of all nations, whether merchant- 
men or men-of-war. This clause is supplemented by the terms of Article 
4 of the convention, under which ‘‘no act of war or act of hostility’’ shall 
be carried out within the Canal or within a radius of three maritime 
leagues from the ports of access thereto, even though the Ottoman Empire, 
which at the time included Egypt, shall be one of the belligerents. It 
appears that the mere mention of ‘‘acts of war’’ side by side with ‘‘acts 
of hostility’’ indicates a differentiation between them, and it is suggested 
that, taken together, both these phrases include the right of visit, search 
and seizure. Castrén, in his work, The Present Law of War and Neuw- 
trality (p. 130), mentions it as an act of hostility. It seems, however, that 
as armistice agreements are intended to suspend hostilities between bel- 
ligerents, the reservation of the said right of visit, search and seizure, which 


20 The United States already has modern treaties with three of the six countries making 
up the Common Market, Germany, Italy, Netherlands, as already noted, and one dating 
from 1875 with Belgium. A treaty relationship of this kind is given added significance 
by the fact that the Common Market arrangement envisages an extensive merging of 
establishment rights as among its parties (Part Two, Title III, esp. Ch. 2, Rome Treaty). 
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in due course matures into the taking of prize, as an act of hostility, 
impliedly involved in general armistice agreements, would appear to entail 
a contradiction. It is therefore respectfully suggested that it would be 
more convenient, logically, to rank it as an ‘‘act of war.’’ It will then be 
observed that in either class, the right of visit, search and seizure is pro- 
hibited under the provisions of Article 4 of the convention. This, together 
with the stipulation in Article 1 that the Canal shall never be subjected to 
the exercise of the right of blockade, appears to exclude or exterritorialize 
the Canal and its ports of access from the incidents of the state of bel- 
ligerency or condition of war, reserved by the effect of general armistice 
agreements, although the rest of what is now Egyptian territory may be 
under blockade or otherwise affected by the state of belligerency. 

It is worthy of note that the Suez Canal Convention is not an ordinary 
treaty, involving rights and obligations which the contracting parties have 
engaged mutually to observe in furtherance of their own national interests. 
It is declaratory and it determines the status in rem of the Suez Canal, 
conferring upon it the character of an international waterway, access to 
and egress from which is to be always free and open to maritime traffic, 
irrespective of all political complications that may arise from time to time 
between states. 

This would appear to decide the issue under the terms of the said con- 
vention. But even apart from these considerations, it is pertinent to 
consider whether, under the regime established by the aforesaid Israeli 
Armistice Agreements, a state of war exists and continues to exist between 
the parties thereto, involving the exercise of the right of visit, search 
and seizure. 

As far as can be ascertained, international jurists are agreed that in 
spite of the conclusion of an armistice between belligerents—to quote Sir 
Hersch Lauterpacht, a foremost international lawyer— 


the condition of war remains between the belligerents themselves and 
between the belligerents and neutrals, on all points beyond the mere 
cessation of hostilities.’ 


There is little doubt that, to displace a settled opinion of eminent lawyers, 
it is not sufficient for Mr. Eban, former Chief Israeli Representative at the 
United Nations, to state, as he did, before the Security Council, that his gov- 
ernment had instructed him ‘‘to declare that Israel is in no state of war 
with Egypt . . .’’ and to deny ‘‘that Egypt has the least right to be at war 
with Israel. . . .’’ The issue is not resolvable by the unilateral expression 
of one of the parties as to its subjective attitude to the question, or of its 
opinion as to what the other party’s rights are. It is true that, at the 
time (1951), among other reasons which led the Security Council to resolve 
to call upon Egypt 


to terminate the restrictions on the passage of international commercial 
Shipping and goods through the Suez Canal, wherever bound ” 


1 Oppenheim, International Law (7th ed.), Disputes, War and Neutrality, pp. 546-551. 
2U.N. Doe. 8/2322. 
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was one which considered that 
since the armistice . . . is of a permanent character neither party can 
reasonably assert that it is actively a belligerent or requires to exercise 
the right of visit, search and seizure for any legitimate purpose of 
self-defense. .. .° 
As to this, Colonel H. S. Levie, in an article on ‘‘The Nature and Seope of 
the Armistice Agreement,’’ says: 
It is considered more likely that the Security Council’s action was 
based upon a desire to bring to an end a situation fraught with po- 
tential danger to peace than . . . to change a long established rule 
of international law. . . .' 
Whether this view is justified or justifiable, we shall endeavor to examine 
hereafter. And though it is comment that may legitimately be made on a 
statement of a non-judicial body whose findings of fact do not enjoy the 
finality attributed to similar findings by courts of law, it tends, as we shall 
endeavor to show, to divert attention from the facts and principles which 
govern and underlie that statement. 

It seems, with all respect, impossible to help the hint creeping into one’s 
mind that the ‘‘long established rule’’ referred to, has become an anachro- 
nism. A radical change appears to have been wrought in this particular 
field of international law by the institution of the United Nations Organiza- 
tion—a change which is epoch-making, in the sense that a regimental 
differentiation is thereby discernible as to the rules applicable to armistices 
concluded before and after the establishment of that Organization. 

In the first place, the arrangement for holding armistice talks under 
former conditions depended entirely on the discretion of the parties to the 
conflict. In the case of Palestine, the United Nations took the initiative and 
assumed the power to order a cease-fire on all fronts. The holding of 
armistice negotiations was imposed from above, regardless of the relative 
position of the combatants on the battlefield. It was considered that war 
was no longer a means of settling disputes and the principle was applied 
to the armed conflict that had flared up in Palestine. 

Again, whether the armistice agreements were formerly concluded for 4 
limited or an indeterminate period, they were of a temporary character 
and made to enable the parties to negotiate for peace. Indeed, that was 
the raison d’étre of all armistices from time immemorial. But while the 
Israeli Armistices were also concluded ‘‘to facilitate the transition from 
the present truce to permanent peace ...’’ and thus were also of 8 
temporary character, in former armistice conventions the transitory period 
was intended mainly to warn especially the party vanquished on the battle- 
field that, unless peace was concluded within the specified time or a reason- 
able time, hostilities might or probably would be resumed. Under the 
Israeli conventions this contingency was precluded—adversely, be it noted, 
to the interests of Israel which was the successful party on the battlefield— 
by the fact that they were expressly entered into under the auspices of the 
Security Council and by the very nature of the circumstances and ¢0D- 
siderations already referred to which brought them about. The ‘‘permé 


8 Ibid. 450 A.J.I.L. 886 (1956). 
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nent character’’ of the Armistice Agreement referred to in the resolution 
of the Security Council did not mean that, contrary to the terms of the 
agreement, it was, or was intended to be, permanent. The phrase refers 
to the modus vivendi thereby established as one which is to remain in 
foree for as long as the parties do not agree to exchange it for one of real 
peaceful relations, and means that, although no fixed period was provided 
within which peace was to be concluded, the old way of renewing hostilities 
by means of notice or otherwise was not open to either party to the conflict. 
It was in this respect that it was considered ‘‘permanent,’’ especially as 
till then (1951) it had already lasted for some time without the parties 
having advanced an inch towards negotiations for peace. Hence the logic 
of the intermediate conclusion that, the possibility of hostilities being re- 
sumed having disappeared, there was no reason for the exercise of the 
right of visit, search and seizure, impliedly reserved under the former 
armistices, for any purpose of self-defense. It is submitted that, so in- 
terpreted and understood, ‘‘the Security Council’s action’’ was not open 
to the adverse comment leveled at it by Colonel Levie. 

Moreover, the negotiations for peace contemplated by armistice conven- 
tions, past and present, were intended to be undertaken immediately after 
their conclusion. Yet what are the facts as regards the Palestine conflict? 
No sooner were the Israeli Armistices signed than the Arab states, and 
foremost amongst them Egypt and Syria, the constituent states of the 
present U.A.R., jointly and separately expressed their intention never to 
enter into peace negotiations with Israel, though Israel was ready and 
willing to do so. They did not stop at this; they conjugated that intention 
of theirs with threats to destroy and exterminate Israel and wipe it out of 
the international mosaic of states, in a future military contest—‘‘the second 
round’’ as it was called. And, be it remembered, Israel was the victorious 
party—a circumstance which under former conditions had its significance 
in appreciating the degree of provocation which such a party would endure 
before deciding on denouncing the Armistice. These facts are still extant, 
and they have created an unprecedented state of affairs in the annals of 
war, which produced that same ‘‘long established rule of international 
law’’ referred to above. It is unprecedented because, if either party was 
of that disposition while hostilities were in full swing, no armistice agree- 
ment would have been reached; while, if that disposition was discovered or 
disclosed after its conclusion, the other belligerent would not have been 
slow to denounce the Armistice and resume hostilities. Israel, however, is 
not at liberty to do so, though there was sufficient material provocation in 
the behavior of the Arab states for her to wish she were. It is pertinent 
even at this stage to observe that it is clear from the foregoing, as from what 
will follow, that the effect of the argument in support of the existence of a 
state of war between Israel and the U.A.R., importing therewith the right 
of visit, search and seizure, is to confer on the latter all the advantages of 
4 situation without exposing it to the disadvantages which that situation 
Would have caused it to incur. 

On the other hand, the right of visit, search and seizure was, under the 
former regime, exercised in respect of what was considered contraband 
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of war bound for an enemy destination. Export of goods, be they real 
contraband, by either belligerent, in due course of international business, 
would not logically have attracted seizure during the pendency of an 
Armistice. Yet the goods seized on board the Inge Toft and on both 
previous occasions (the U.A.R. have since seized postal packets, books and 
meteorological instruments destined for Israel) were goods exported by 
Israel in due course of international commerce. The conclusion is irresist- 
ible that in the absence of ‘‘any legitimate purpose of self-defense’’ as 
vouchsafed by the Security Council, the real aim of such confiscations is to 
It is suggested that that is as much an 


strike at Israel's foreign trade. 
unjustified invasion of Israel’s national rights as any physical occupation 
of part of its territory would be. On principle, it would be downright 
dangerous—if not more so—as a matter of international policy, to allow 
any one Member of the United Nations to control and even stifle, at its mere 
wish, and without any legitimate claim of self-defense, the foreign trade of 
another such Member, and at the same time disallow the latter its remedies 
under the law of nations or any remedy whatever. It is tantamount to 
allowing the U.A.R. to reap all the benefits of a real blockade without com- 
mitting it to risk the disadvantages to which it would be exposed, had it 
actually undertaken direct warlike operations with that end in view—if 
such operations were permissible under present conditions, which admittedly 


is not the ease. 

Further, the international character of the Suez Canal has, per se, the 
effect of turning confiscations of Israeli goods on board vessels in transit 
through it—into operations carried out in the open sea. It is suggested 
that that would entitle Israeli warships to scan the Mediterranean in 
search of merchant vessels of all nations carrying U.A.R. goods, exported 
or imported, with a view to confiscating such goods. Nor could encounters 
be excluded between U.A.R. and Israeli navies. Obviously, operations of 
this kind would completely dislocate international trade in the Mediter- 
Again, Israel is not allowed that mutuality under present con- 


ranean. 


ditions. 
It follows that the rule of international law extending the condition ot! 


belligerency to the period during which an armistice agreement is in force, 
insofar as it may give rise to acts which may provoke the other belligerent 
to undertake warlike operations, is inapplicable under present conditions, 
or alternatively, to the conditions governing the armistice regime estab- 
lished between the Arab states and israel. 


SoLomon YAHUDA 
Advocate of the Israeli Bar 


PUBLIC REPORT OF THE ADVISORY COMMITTEE ON “FOREIGN RELATIONS 
OF THE UNITED STATES” NOVEMBER 6 AND 7, 1959 


The Advisory Committee on the publication ef ‘‘Foreign Relations ¢ 
the United States’? met on November 6 and 7, 1959, in the Department 0 
State. Its work was largely concerned with problems (a) relating ™ 


clearance of materials involved in the publication of ‘‘ Foreign Relations 
the United States,’’ and (b) relating to the character of materials tha 
volumes. 


should be included in the ‘‘ Foreign Relations 
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The Committee spent an entire afternoon reading diplomatic papers 
about which questions had been raised as to their clearance for publication. 
The members of the Committee did not always agree with recommenda- 
tions or decisions of policy officers, though they recognize that there is 
room for differences of opinion in matters of this kind, which involve in- 
tangible aspects of our relations with other countries. The Committee 
made recommendations to the Department in all cases where the Com- 
mittee’s judgment differed from that of policy officers. 

On the side of technical problems connected with the ‘‘ Foreign Relations’ 
series, the Committee suggested that more attention be paid to Depart- 
mental memoranda as a useful source for an understanding of the formula- 
tion of policy. It recognizes the limitations in this field, arising out of the 
tremendous increase in the number of papers and the consequent increase 
in the size and number of the volumes. 

The Committee suggested that in addition to the index of each volume, 
an index be prepared for all volumes in a yearly series, or that preferably 
a cumulative index be provided for a period of years. 

The Committee also suggested that at its next meeting, in 1960, attention 
be given to the problem of principles and procedures of editing and pub- 
lishing the ‘‘ Foreign Relations’’ volumes, and that a discussion take place 
with regard to the principles of selection in succeeding volumes. It recog- 
nizes the difficult problems presented by the growing volume of materia] 
to be examined. 

The Committee commended the publication of the series entitled ‘‘ Ameri- 
ean Foreign Policy: Current Documents,’’ prepared by the Historical 
Office, containing papers illustrating the scope and substance of our cur- 
rent foreign policy, and urged that these volumes be put on an annual 
basis and be brought closer to the present. 

The Committee commended the work of the Historical Office, and ex- 
pressed the belief that the burdens thrown upon it justify an increase 
of personnel to the extent of at least three persons. 


DEXTER PERKINS 
Chairman, Advisory Committee 
on ‘‘Foreign Relations of the United States’’ 


WORLD LAW 


The Duke Law Journal, published by the students of the Duke University 
School of Law, has recently inaugurated a new section entitled ‘‘ World 
Law.’’ The primary purpose of the section is to inform that Journal’s 
readers of current judgments, orders, and advisory opinions of the Inter- 
national Court of Justice. In addition to the activities of the World 
Court, legal acts and decisions of other international tribunals and of 
national courts relating to international law, as well as other relevant in- 
ternational and national governmental acts, will, as may prove appropriate, 
be noted and reviewed. 

The Winter issue of Volume 1960 of the Duke Law Journal contains a 
digest of the Interhandel Case (Switzerland v. United States, 1959) and 
the texts of the 1959 French and Indian declarations of acceptance of the 
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jurisdiction of the Court under Article 36(2) of its Statute. The Spring 
issue will contain digests of the Court’s decisions in the Case Concerning 
the Aerial Incident of July 27, 1955 (Israel v. Bulgaria) and the Case 
Concerning Sovereignty over Certain Frontier Land (Belgium/The Nether- 
lands), and will also review the decision of the United States Court of 
Appeals for the District of Columbia in the case of Tag v. Rogers.* 

Because of the association between such judgments and acts and the 
international peace effort, and because of the legal profession’s ever- 
increasing concern with cases involving international questions, the ‘‘ World 
Law’’ section will, it is confidently expected, serve a significant need in the 
diffusion of such information. Its necessarily smaller-scale activity in this 
field, comprehensively covered by THE AMERICAN JOURNAL OF INTERNA- 
TIONAL Law in the latter’s section on ‘‘ Judicial Decisions,’’ and otherwise, 
is believed by the editors to be thoroughly justifiable in view of the differing 
portions of the public which it reaches, especially practicing lawyers, 
teachers and students primarily interested in the local and national phases 
of the law. The coverage of decisions of English courts involving inter- 
national law by The British Year Book of International Law, as well as 
the treatment in other periodicals, will furnish valuable checks and sug- 
gestions for the development of the section on ‘‘ World Law.’’ 


Hersert O. Davis 


PRIZES INSTITUTED BY JAMES BROWN SCOTT IN MEMORY OF HIS MOTHER AND 
HIS SISTER JEANNETTE SCOTT 

The Institute of International Law announces the subject for the Louis 
Renault Prize (1200 Swiss franes) to be awarded in 1962. The subject 
chosen is: ‘‘The Contribution of Emer de Vattel to International Law.”’ 

The contest is open to anyone except members or associates, or former 
members or associates, of the Institute. The essays submitted should be 
unpublished manuscripts of not less than 150 nor more than 500 pages, 
corresponding to a printed page of octavo format. Essays may be written 
in English, French, German, Italian or Spanish. They should be sent 
anonymously and in three copies. Each copy must be supplied with a 
double motto. The same mottoes should be inscribed on an envelope con- 
taining the surname, the Christian names, the date and the place of birth, 
the nationality and the address of the author. The essays must be in the 
hands of the Secretary General of the Institute of International Law, Pro- 
fessor Hans Wehberg, 1 avenue de la Grenade, Geneva, Switzerland, 
not later than December 31, 1961. 

The detailed rules of the competition will be found in the Annuaire de 
l’Institut de Droit International, Vol. 47 (1957), Tome II, p. 586. 


RESEARCH FELLOWSHIP IN INTERNATIONAL LAW 


In pursuance of its aim to encourage research, the Council of Manage- 
ment of the British Institute of International and Comparative Law 
has established, out of funds made available by the Nuffield Foundation to 


* Petition to the Supreme Court for certiorari pending. 
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enable the Institute to initiate research work, a Research Fellowship in 
International Law for a first period of three years, from January 1, 1960. 
The Fellowship has been awarded to Mr. C. H. R. Thornberry, B.A., 
LL.B., formerly of St. Catharine’s College, Cambridge. 

It is proposed that the work of the holder of this award shall be carried 
on within the framework of the scheme for the preparation of a Digest 
of International Law based on the legal archives of the Foreign Office. 
The Council has a special interest in this undertaking, which was first be- 
gun under the auspices of the Society of Comparative Legislation and 
International Law, one of the constituent bodies of the Institute, and 
which is now being carried on under the joint auspices of the International 
Law Fund and the British Institute. The Council hopes, however, to be 
able in the future to create further fellowships for research in other fields 
within its sphere of interest. E. H. F. 


FIFTY-FOURTH ANNUAL MEETING OF THE SOCIETY 
APRIL 28-30, 1960 


THE MayFLower WasHINGTON, D. C. 
PROGRAM 
THURSDAY, APRIL 28, 1960 


2:30 p.m.—Chinese Room 


Peace through Law: The Réle and Limits of Adjudication 


Chairman: Hardy C. Dillard, University of Virginia Law School 
Speakers: Lon L. Fuller, Harvard University Law School 
Clarence Morris, University of Pennsylvania Law School 
Arthur Larson, Director, World Rule of Law Center, Duke 
University 


8:00 p.m.—Chinese Room 
Address by President Herbert W. Briggs 


FRIDAY, APRIL 29, 1960 


10:00 a.m.—State Room 
Panel I: Choice of Law Problems and International Contracts 
Chairman: John R. Stevenson, of the New York Bar 
Speakers: Willis L. M. Reese, Director, Parker School of Foreign and 
Comparative Law, Columbia University: ‘‘The Parties’ 
Freedom to Choose the Governing Law in International 
Contracts’’ 

Lester Nurick, Assistant General Counsel, International Bank 
for Reconstruction and Development: ‘‘ Choice of Law Clauses 
and International Contracts’”’ 

Philip W. Amram, of the District of Columbia Bar: ‘‘Uniform 
Laws—An Alternative Solution to Choice of Law Problems 
in International Contracts’’ 


10:00 a.m.—Chinese Room 


Panel Il: International Law and the Political Problems of the Newly Inde- 
pendent State 

Chairman: Richard A. Falk, Ohio State University College of Law 

Speakers: Lincoln P. Bloomfield, Massachusetts Institute of Technology: 

**Law and Politics of International Political Change’’ 

D. P. O’Connell, Visiting Professor, Georgetown University: 

‘‘Boundary Disputes, International Law, and National Inde- 

pendence’”’ 

George Abi-Saab, Harvard Law School: ‘‘The Middle East and 

the Scope of Domestic Jurisdiction’’ 

Commentators: David Stern, Miami University School of Law: ‘‘Interna- 

tional Law and Cuba under Castro”’ 

Bruce Marshall, Ohio State University: ‘‘ International 

Law and Polities in French Africa’’ 


2:00 p.m.—State Room 


Panel I: International Protection of Acquired Rights. Discussion of Ar- 
ticles of Harvard Draft Convention on State Responsibility Deal- 
ing with Protection of Economic Rights of Aliens 

Chairman: James N. Hyde, of the New York Bar 

Panelists: Richard R. Baxter, Harvard University Law School; Seymour J. 
Rubin, of the District of Columbia Bar; Louis B. Sohn, Harvard 

University Law School; John R. Stevenson, of the New York 
Bar; 1. N. P. Stokes, of the New York Bar 


2:00 p.m.—Chinese Room 
Panel II: Current Legal Problems Connected with International Travers- 

ing River Systems 
Chairman: Charles E. Martin, Vice President of the Society 
Speakers: Ralph W. Johnson, University of Washington Law School: 
Columbia River System 
Arnold W. Knauth, of the New York Bar: Indus River Systew 
Alfred H. Garretson, New York University Law School: Nil 

River System 

Commentators: Maxwell Cohen, McGill University; John G. Laylin, of th 
District of Columbia Bar; Roger Fisher, Harvard Lav 
School 


5:30 p.m.—Colonial Room 


Informal Reception for Officers and Members of the Society and Thei 
Guests. 


8:00 p.m.—State Room 


Panel I: Regionalism and International Law: The Most-Favored-Natw' 
Clause in a Changing World 
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Chairman: Richard N. Gardner, Columbia Law School 
Speakers: Eric Stein, University of Michigan Law School: ‘‘The Common 
Market and the Free Trade Association as Examples of Eco- 
nomic Regionalism’’ 
Raymond Vernon, Harvard Business School: ‘‘An Economist 
Looks at Economic Regionalism’”’ 
Stanley Metzger, Georgetown Law School: ‘‘Regional Markets 
and International Law’’ 
Commentators: Isaiah Frank, Johns Hopkins University; George Bronz, 
of the District of Columbia Bar; Joseph Gold, General 
Counsel, International Monetary Fund 


p.m.—Chinese Room 


Panel II: Role of Non-Governmental Groups in the Development of Inter- 
national Law 
Chairman: Nicholas deB. Katzenbach, University of Chicago Law School 
Speakers: Quiney Wright, University of Virginia: ‘‘ Activities of the Insti- 
tute of International Law’”’ 
George W. Haight, of the New York Bar: ‘‘ Activities of the 
International Chamber of Commerce and Other Business 
Groups”’ 
John A. Johnson, General Counsel, National Aeronautics and 
Space Administration: ‘‘Role of Scientific Groups’’ 
Honorable George Lodge, Assistant Secretary of Labor: *‘ Role 
of the International Labor Organization’”’ 
Commentators: Leon Lipson, Yale Law School; Cecil J. Olmstead, New 
York University Law School 


SATURDAY, APRIL 30, 1960 
10:00 a.m.—Chinese Room 


Business Meeting and Election of Officers. 


7:00 p.m.—East Room 
ANNUAL DINNER 


Presiding: The President of the Society 

Speakers: His Excellency Wilhelm G. Grewe, Ambassador of the Federal 
Republic of Germany; His Excellency Mahomedali Currim 
Chagla, Ambassador of India; Professor Maxwell Cohen, 
McGill University; Professor Milton Katz, Harvard Univer- 
sity Law School 


d 
i- 
ir- 
al- 
J. 
ard 
ork 
ers- 
ool: 
stem 
Nil 
f th 
Lav 
Theit 
Natio" 


JUDICIAL DECISIONS 


By Brunson MacCHEsNEY 


Of the Board of Editors 


NOTES 


Jurisdiction—dependents and civilian employees of armed forces 
abroad—constitutionality of trial abroad under Code of Military 
Justice 


In a series of cases involving the constitutionality of Article 2 (11) of 
the Uniform Code of Military Justice,’ after the decision in Reid v. Covert, 
354 U.S. 1 (1957), the Supreme Court held: in Kinsella v. U.S. ex rel. 
Singleton, 361 U.S. 234, that the article is unconstitutional as applied 
to a dependent wife for a non-capital offense; in McElroy v. U.S. ex rel. 
Guagliardo, 361 U.S. 281, that civilian employees are not subject to court- 
martial for non-capital offenses; and in Grisham v. Hagan, 361 U.S. 278, 
that such employees cannot be court-martialed on a capital charge. Mr. 
Justice Clark wrote the opinions. Mr. Justice Harlan, joined by Justice 
Frankfurter, dissented in the Kinsella and McElroy cases. Mr. Justice 
Whittaker, joined by Justice Stewart, dissented in the McElroy and 
Grisham cases (January 18, 1960). 


Passports—constitutionality of travel restrictions—statutory authority 

Certiorari has been denied by the Supreme Court in Frank v. Herter 
and Worthy v. Herter, both noted in 54 A.J.I.L. 189 (1960). 361 USS. 
918 (1959). 


Unfair competition—Paris Convention 


In an action for trade libel and unfair competition based on false charges 
on plaintiff’s patents, the court held, inter alia, that the Paris Convention 
for the Protection of Industrial Property? did not create a substantive 
law of unfair competition and did not abolish all defenses recognized in 
local law. Kermart Corporation v. Printing Arts Research Lab., Inc., 
269 F.2d 375 (U.S. Ct. A., 9th Cireuit, June 17, 1959, Bone, Senior Judge). 


Extradition—similar offense 

In United States v. Stockinger, 269 F.2d 681 (U.S. Ct. A., 2d Circuit, 
July 10, 1959, Waterman, Ct.J.), a habeas corpus proceeding to review an 
order of extradition under treaties * between the United States and Canada, 
it was held that the offenses were similar even though denominated dif- 
ferently under the laws of Canada and New York. 


110 U.S.C. § 802 (11). 253 Stat. 1748. 
88 Stat. 872; 26 Stat. 1508; 32 Stat. 1864 and 1951. 


408 


1960] JUDICIAL DECISIONS 409 


Subpoena on American bank for records of Panamanian branch—en- 
forceable unless Panama prevents by criminal sanctions 


In First National City Bank of N.Y. v. Internal Revenue Service, 271 
F.2d 616 (U.S. Ct. A., 2nd Cireuit, Nov. 10, 1959, Hincks, Ct.J.), an 
Internal Revenue Service subpoena on the defendant bank for records of 
its Panamanian branch was ordered enforced, absent a showing that com- 
pliance would subject the bank’s personnel to criminal sanctions under 
the law of Panama. 


Due process—substituted service—Jones Act actions ‘‘growing out of’’ 
business done in State 


In Silas v. Paroh Steamship Company, 175 F. Supp. 35 (U.S. Dist. Ct., 
E.D., Va., Nov. 18, 1958, Hoffman, D.J.), two separate Jones Act actions 
were brought, both based on substituted service under a Virginia statute.‘ 
On motions to set aside default judgments as void, such service was sus- 
tained in the case where the employment contract was made in Virginia 
and Jones Act action was treated as ‘‘growing out of’’ business in Virginia, 
but held violative of due process in the other case where the employment 
contract was made elsewhere and business done in Virginia was not sub- 
stantial enough for defendant to be present for all purposes. 


Foreign flag shipping—labor relations 


Plaintiffs, Liberian and Panamanian corporations, operating vessels un- 
der Liberian or Panamanian flags and registry, had previously been denied 
a preliminary injunction against the defendants, international seamen’s 
unions and officials (53 A.J.I.L. 695 (1959) ). On a subsequent motion for 
summary judgment by the defendants, the motion was denied on the ground 
that issues of fact warranted trial. Afran Transport Co. v. National Mari- 
time Union, 175 F. Supp. 285 and 177 F. Supp. 610 (U.S. Dist. Ct., 
S.D.N.Y., Feb. 20 and June 8, 1959, Bryan, D.J.). 


Supreme Restitution Court not a Federal agency within Veterans’ 
Preference Act 


In Casman v. Herter, 177 F. Supp. 285 (U.S. Dist. Ct., D.C., Oct. 5, 
1959, Holtzoff, D.J.), plaintiff sought appointment to the Supreme Resti- 
tution Court by virtue of the Veterans’ Preference Act.° The court held 
that the said court was an international tribunal created by treaty and not 
a ‘‘federal agency’’ within the Veterans’ Preference Act. 


Extradition—treaty with Italy—crime committed during ‘‘suspen- 
sion’’ basis for extradition after ‘‘revival’’ 


In Application of D’Amico, 177 F. Supp. 648 (U.S. Dist. Ct., S.D.N.Y., 
Oct. 4, 1959, Bryan, D.J.), the court held, inter alia, that the ‘‘revival’’ 


*§ 13-217, Code of Virginia, 1950. 55 U.S.C. § 861. 


410 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 54 


of the Extradition Treaty of 1868,° as amended by the Convention of 
1884,’ was effective to authorize extradition for an offense committed in 
Italy during the continuation of hostilities while the treaty was ‘‘sus- 
pended.’’ Accord: Gallina v. Fraser, 177 F. Supp. 856 (U.S. Dist. Ct., 
D., Conn., May 15, 1959, Smith, C.J.). 

Note: See also, United States ex rel. Tommasso Argento v. Jacobs, 176 
F. Supp. 877 (U.S. Dist. Ct., N.D., Ohio, E.D., Sept. 24, 1959, Weick, 
D.J.), in which a writ of habeas corpus was granted on the basis of lack 
of evidence for reasonable belief a crime was committed. An earlier phase 
of the proceeding, Argento v. Horn, 241 F.2d 258 (U.S. Ct. A., 6th Circuit, 
Stewart, J.), was digested in 51 A.J.I.L. 634 (1957). 


Proceeds of illegal transaction in hands of third party—illegality and 
public policy 


In Southwestern Shipping Corp. v. National City Bank, 190 N.Y.S. 2d 
352 (N.Y. Ct. of Appeals, July 8, 1959, Froessel, J.; Desmond and Dye, JJ.., 
dissenting), proceeds of an exchange contract which violated the Bretton 
Woods Agreement were in defendant bank’s hands for payment to plain- 
tiff, one of the parties to the illegal transaction. The court held the bank 
could not assert the defense of illegality. 


State law—foreign policy—discrimination 

In American Jewish Congress v. Carter, 190 N.Y.S. 2d 218 (Supreme 
Court, Special Term, New York County, Part I, July 15, 1959, Epstein, 
J.), the decision of the State Commission against Discrimination, permit- 
ting an oil company doing business in Saudi Arabia to inquire into re- 
ligious affiliation as a ‘‘bona fide occupational qualification,’’ was re- 
versed on grounds, inter alia, that State law will not be subordinated to 
that of a foreign state, and that the classification violated the First and 
Fifth Amendments to the U. 8. Constitution. 


Immunity—deference to the Executive 


In Weilamann v. Chase Manhattan Bank, 192 N.Y.S. 2d 469 (Sup. Ct., 
Special Term, Westchester County, Part II, Oct. 1, 1959, Eager, J.), the 
U.S.S.R. claimed immunity through the State Department, which, through 
the U.S. Attorney, informed the court that the attachment of U.S.S.R. bank 
deposits in defendant bank should be vacated. The court recognized the 
claim, stating the governing principle to be that local courts should follow 
the Executive on questions of foreign relations. 


Stratus or Forces AGREEMENT—ITALIAN DeEctIsIons * 


(1) The Supreme Court of Cassation held that no Italian criminal 
jurisdiction existed in the Italian courts in the case of an American soldier 


615 Stat. 629. 724 Stat. 1001. 
* Opinions furnished through courtesy of Colonel Howard S. Levie, U. S. Army. 
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charged with negligent homicide in the operation of an auto, committed 
at a time prior to the entry into force of Article 7 of the NATO Status 
of Forces Agreement. Case of Parker, Judgment No. 270, Cassation, 
1959. 

(2) An Italian citizen was permitted to institute attachment proceed- 
ings in which the U.S. Army was cited as third-party debtor. On cross- 
motions to quash, invoking immunity, the Verona Tribunal held that a 
levy of execution proceedings against the instrumentality of a foreign 
state was null and void. Case of Andrioli, April 2, 1959, Verona, Ist 
Section of Verona Tribunal. 

(3) In penal proceedings against the defendant wife of a U.S. soldier 
for serious negligent injuries, the failure of the trial judge to notify the 
commanding officer pursuant to Italian law implementing Article 7, Para- 
graph 9 (g) of the NATO Status of Forces Agreement (providing for a 
U.S. observer) was held to be the basis for absolute nullity and raisable ex 
officio on appeal for the first time. Case of Wood, Supreme Court of 
Cassation, IV Penal Section, 1959. 

(4) An Italian citizen, employed for five years by the American Battle 
Monuments Commission in Italy, sued the Commission and the U.S. Gov- 
ernment for failure to comply with Italian labor legislation. It was held 
that such employment contract is part of publie law and outside the juris- 
diction of Italian courts. American Batile Monuments Commission Case, 
the United Civil Sections of the Court of Cassation, Ex Parte Judgment of 
June, 1958. 


British Decisions * 


Taxration—interpretation of statute—conflict between unilateral legis- 
lation and legislation based on an international agreement 


Respondent had main offices in New South Wales, Australia, and a 
branch office in London, England. It claimed that to tax it on ineome 
arising out of investments on the basis of r. 3 of case IIL of Schedule D to 
the Income Tax Act, 1918 (8 & 9 Geo. 5 ¢. 40) (now section 430 Income 
Tax Act, 1952 (15 & 16 Geo. 6 & I Eliz. 2 ¢.10)) would be in conflict with 
the Double Taxation Relief Agreement made with Australia and embodied 
in the municipal law as Double Taxation Relief (Taxes on Income) (Aus- 
tralia) Order, 1947 (S.R. & O. 1947, No. 806), under the Finanee (No. 2) 
Act, 1945 (9 & 10 Geo. 6 ¢.13) Seetion 51(1). The House of Lords upheld 
this claim, indicating that if there is a conflict, the unilateral legislation 


of the United Kingdom would have to give way. Ostime v. Australian 
Mutual Provident Society, [1959] 3 All E.R. 245, 3 W.L.R. 410 (H.L., 
Lord Radeliffe, Lord Tucker, Lord Somervell and Lord Birkett; Lord 
Denning dissented, July 16, 1959). 


*The assistance of Egon Guttmann, LL.B., LL.M. (London), Teaching Associate, 
Rutgers University (Newark), with respect to British cases is gratefully acknowledged. 
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Diplomatic immunity—foreign sovereign state—extent of waiver of 
immunity by bringing action—action for debt—counterclaim for 
damages for slander 


The High Commissioner for India and the Government of the Union 
of India, among others, were plaintiffs in an action for debt. The de- 
fendant counterclaimed for damages in respect of a slander by the servants 
or agents of the plaintiffs, and the plaintiffs applied to have the counter- 
claim struck out. It was held that, by bringing the action on the debt, 
the plaintiffs only submitted to the jurisdiction of the court for the 
purpose of adjudicating this action, and this includes any reasonable de- 
fense or counterclaim connected therewith. The defendant is not thereby 
enabled to bring any charges he may desire which are unconnected with 
the plaintiffs’ action. High Commissioner for India and Others v. Ghosh, 
[1959] 3 All E.R. 659; 3 W.L.R. 811 (C.A., Jenkins, Morris and Ormerod, 
L.JJ., March 17, 1959). 


Habeas corpus—jurisdiction to issue writ—foreign territory—Pro- 
tectorate—arrest and detention in Protectorate 


The question posed to the court was whether the High Court of England 
can issue the writ of habeas corpus to a British Protectorate which, it is 
claimed, is foreign territory. The court held that the writ can issue any- 
where where the sovereign exercises power so as to be able to demand 
a reason why a subject is wrongfully detained. The concept of sov- 
ereignty must not be looked at in the Austinian sense but in the light of 
modern developments which, in the case of Protectorates, may indicate a 
divided sovereignty. Whether such power exists is a question of fact, 
and a mere reference to a Protectorate as a foreign territory will not 
answer the question whether the sovereign’s power internally in such terri- 
tory is such as to be able to make the demand indicated in the writ. The 
existence of a court set up in such territory to deal with such matters will, 
however, result in the High Court refusing to issue the writ. Re Mwenya, 
[1959] 3 All E.R. 525; 3 W.L.R. 767 (C.A., Lord Evershed, M.R., Romer 


and Seller, L.JJ., Oct. 13, 1959). 


Taxation—interpretation of statute—ezistence of international treaty 


A treaty of April, 1926, between the Republic of Eire and the United 
Kingdom provided that residents of Eire who were not residents of the 
United Kingdom would be absolutely exempted from United Kingdom 
taxes. The respondents were an Eire company which had bought out the 
equity shares of two English companies and was now attempting to re- 
cover tax deducted at source on dividends arising out of profits accumu- 
lated before the company had bought these shares (‘‘dividend stripping ”’ 
The company claimed that it was entitled to exemption under the pro- 
visions of Section 4(2) of the Finance (No. 2) Act, 1955 (3 & 4 Eliz 
2 ¢.17), as persons entitled to exemption from income tax ‘‘under any e2- 
actment.’’ It was held that, even though to hold the company liable for 
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tax would be in conflict with an international treaty, the plain meaning 
of the statute covering ‘‘dividend stripping’’ would require liability of the 
company to taxation. Inland Revenue Commissioners vy. Colleco Dealings 
Ltd., [1959] 3 All E.R. 351; 1 W.L.R. 995 (Ch.D., Vaisey, J., July 24, 
1959). 


AMERICAN CASES ON ENEMY PROPERTY 


Enemy property. Legerlotz v. Rogers, 361 U.S. 808 (Oct. 12, 1959), 
certiorari granted and directions given as to brief and oral argument on 
effect of amendment of a ‘‘return order’’ as opposed to a ‘‘notice of inten- 
tion to return’’; Dix v. Rogers, 269 F.2d 84 (2nd Cir., June 24, 1959), 
purchase of tax sale certificates is a prohibited transaction; status is a 
matter of State law and is superseded by Federal law only to the extent 
necessary to protect the United States; the purchaser is not qualified to 
sue under §9(a); Sonnenberg v. United States, 174 F. Supp. 674 
(S.D.N.Y., May 23, 1958), war loss had already occurred when the United 
States declared war on Germany, and was not deductible in 1949 income tax 
return; City Bank Farmers Trust Co. v. U.S., 174 F. Supp. 583 (S.D.N-Y., 
June 16, 1959), income due to a resident and citizen of France was un- 
distributed because of the restrictions of the Trading with the Enemy Act, 
and was held not to be includable in Federal Estate Tax; Weinmann v. 
U.S., 177 F. Supp. 562 (S.D.N.Y., Aug. 10, 1959), refund of 1945 taxes was 
denied where the evidence was insufficient to establish that the taxpayer 
had effectively resumed possession of his property in Czechoslovakia be- 
tween the period when the Germans withdrew and the property was na- 
tionalized ; In re Brambeer’s Will, 187 N.Y.S. 2d 800 (Surrogate Ct., N.Y. 
Co., April 10, 1959), though not parties to the proceedings, persons whose 
interests have vested in the custodian can be heard in proceedings on ¢con- 
struction of the will and account of substituted trustee of residuary trust; 
In re Schmidt’s Will, 97 N.W. 2d 441 (Sup. Ct. Minn., June 19, 1959), 
the custodian only takes the interest of the beneficiary; thus, where 
interest of the beneficiary is not established until the end of the trust, 
and a beneficiary, who predeceases this date, takes nothing, the Alien 
Property Custodian takes no part of the corpus. 


AMERICAN CASES ON NATIONALITY 


Citizenship. Ng Yip Yee v. Barber, 267 F.2d 206 (9th Cir., Feb. 26, 
1959), court of appeal cannot change finding of facts established by the 
administrative body, nor can it direct the District Court as to what finding 
to make; it can only set aside findings which are clearly erroneous; Norio 
Kiyama v. Dulles, 268 F.2d 110 (9th Cir., April 27, 1959), and Yukio 
Yamamoto v. Dulles, 268 F.2d 111 (9th Cir., April 27, 1959), claimant 
need not prove coercion and duress in renunciation of U.S. nationality; 
Vaccaro v. Bernsen, 267 F.2d 265 (5th Cir., May 13, 1959), evidence that 
appellant had voted in Italian political election, as to which there was no 
legal requirement to vote, is sufficient to indicate loss of citizenship; 
Kozuki v. Dulles, 268 F.2d 207 (9th Cir., May 29, 1959), the burden is on 
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the Government to show expatriation by clear, convincing and unequivocal 
evidence ; Kletter v. Herter, 268 F.2d 582 (D.C. Cir., June 4, 1959), facts 
indicate that claimant was never an American citizen; MacKay v. McAlez- 
ander, 268 F.2d 35 (9th Cir., June 9, 1959), a decree of nationality issued 
in Canada is not open to collateral attack in a U.S. court; an inaccuracy 
in obtaining a certificate of naturalization was not extrinsic fraud and a 
foreign judgment is not assailable on intrinsic fraud; claimant followed 
father’s nationality ; Costa v. Rogers, 267 F.2d 921 (2d Cir., June 16, 1959), 
a finding of fact that the plaintiff was not born in the U.S., for purpose of 
citizenship, does not determine the issue of foreign birth in pending 
deportation proceedings; Chew Wing Luk v. Dulles, 268 F.2d 824 (9th 
Cir., June 26, 1959), where a plaintiff appeals against an administrative 
finding on his claim to citizenship, the District Court has jurisdiction to 
hear his claim not only on the grounds rejected but also on any other 
ground containing an allegation of claim of right or privilege as a U.S. 
citizen; Harumi Sameshima vy. Dulles, 173 F. Supp. 937 (S.D. Calif., Oct. 
24, 1958), the 1952 Act preserves a right under the 1940 Act to make a 
claim to citizenship; Young Ah Chor, 270 F.2d 338 (9th Cir., Sept. 11, 
1959), testimony of a witness, who was not related to the plaintiff, could 
not be relied upon entirely in denying citizenship, and its admission was 
prejudicial; Fragele v. Rogers, 175 F. Supp. 658 (E.D.N.Y., July 24, 
1959), a suit to regain citizenship was denied because the plaintiff had not 
exhausted her administrative remedies. 

Naturalization. Petition for Naturalization of Medalion, 173 F. Supp. 
249 (S.D.N.Y., April 15, 1959), admission to permanent residence prior 
to 1952 gives petitioner an inchoate right, a ‘‘status,’’ to naturalization 
under the 1940 Act; Petition for Naturalization of Suey Chin, 173 F. Supp. 
510 (S.D.N.Y., May 18, 1959), according to the moral feelings now pre- 
vailing in the country a drug addict is not a person of ‘‘good moral char- 
acter’’; where petitioner is an honorably discharged veteran, the period 
of good conduct runs from the filing of the petition; Petition for Naturali- 
zation of Bergin, 173 F. Supp. 883 (D.N.J., June 10, 1959), petitioner 
knew that by claiming exemption from military service with the aid of 
his Embassy he was depriving himself of the possibility of ever becoming 
a citizen; the fact that the memorandum of the Board used thereafter 
afforded additional safeguards was immaterial; Petition for Naturalization 
of K., 174 F. Supp. 348 (D.Md., June 12, 1959), the provision dispensing 
with five-years’ residence in the case of the spouse of a serviceman does not 
do away with the requirement of ‘‘good moral character’’ at the time of the 
application; ‘‘good moral character’’ is not a momentary attribute, but 
past misconduct may not be a bar where there has been reformation; 
Petition for Naturalization of Bergman, 173 F. Supp. 880 (D. Minn., 
June 17, 1959), a subsequent request for induction into military service did 
not annul a previous waiver, intelligently made, of the privilege to 
become a citizen when the exemption was claimed; In re Naturalization of 
Wolff, 270 F.2d 422 (3rd Cir., Sept. 16, 1959), alien’s residence under 
the 1940 Act was a ‘‘status,’’ ‘‘condition’’ or ‘‘right in process of acquisi- 
tion’’ within the meaning of the saving clause of the 1952 Act; U.S. v. 
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Schaier, 175 F. Supp. 838 (S.D.N.Y., July 2, 1959), adjustment of status 
is within the meaning of § 1422; In re Naturalization of Regan, 177 F. 
Supp. 787 (S.D.N.Y., Aug. 10, 1959), an alien’s subsequent voluntary in- 
duction and service in the Armed Forces was not sufficient to exclude him 
from §315(a) after he applied for and was granted exemption from 
service; In re Bouchage’s Petition, 177 F. Supp. 887 (S.D.N.Y., Oct. 26, 
1959), in a case of mistake as to rights, induced by a draft board member, 
the petition for naturalization was granted. 

Denaturalization. Diamond v. U.S., 267 F.2d 23 (5th Cir., May 19, 
1959), under Federal Rules, the defendant is entitled to a hearing of a 
motion to dismiss an action to revoke naturalization; Chaunt v. U.S., 270 
F.2d 179 (9th Cir., Sept. 22, 1959), concealment of arrests when petition- 
ing for naturalization is sufficient ground for a decree of denaturalization. 

Deportation. Hoy v. Mendoza-Rivera, 267 F.2d 451 (9th Cir., April 3, 
1959), and Hoy v. Rojas-Gutierrez, 267 F.2d 490 (9th Cir., April 3, 1959), 
a conviction for ‘‘simple possession of marijuana’’ is insufficient basis for 
a deportation order; Wood v. Hoy, 266 F.2d 825 (9th Cir., April 30, 1959), 
a conviction followed by a suspended sentence and probation constitute 
a ‘‘eonviction’’ for deportation purposes, but deportation order was refused 
when there was no proof that two distinct crimes did not arise ‘‘out of a 
single scheme of criminal misconduct”’; Taran v. U.S., 266 F.2d 561 (8th 
Cir., May 12, 1959), false statements in an application for a State pardon 
are legally irrelevant to a criminal charge of improperly influencing Fed- 
eral deportation proceedings, since the deportation statute makes a pardon 
conclusive; a similar charge re naturalization proceedings is defective 
when no application is ‘‘pending’’ within the district; U.S. ex rel. Piper- 
kof v. Esperdy, 267 F.2d 72 (2d Cir., May 18, 1959), a recommendation 
against deportation in State proceedings reopened to cure earlier defect 
was too late under Federal statute; MacKay v. McAlezander, 268 F.2d 
39 (9th Cir., June 9, 1959), the statute authorizing deportation of an 
alien Communist is Constitutional; the fact that the alien is a voluntary, 
dues-paying, active, participating member shows ‘‘meaningful association’’ ; 
Costa v. Rogers, 267 F.2d 921 (2d Cir., June 16, 1959), a finding of fact 
in nationality proceedings that the plaintiff was not born in the U.S. does 
not determine the issue of foreign birth in pending deportation proceed- 
ings; Zito v. Moutal, 174 F. Supp. 531 (N.D. IIll., March 31, 1959), two 
crimes separated in time can still be crimes involving moral turpitude 
arising out of a single scheme of criminal conduct; the evidence to be 
adduced by the Government must be ‘‘reasonable, substantive and proba- 
tive’? and not such as to give equal support to inconsistent inferences; 
Kimm v. Hoy, 361 U.S. 807 (Oct. 12, 1959), certificate granted ; Niukkanen 
v.McAlerander, 361 U.S. 808 (Oct. 12, 1959), certificate granted to alien 
who was a card-carrying Communist; Torres v. Hoy, 269 F. 2d 289 (9th 
Cir, July 1, 1959), ‘‘fraud’’ in obtaining visa, sufficiency of evidence; 
Cheng Fu Sheng v. Barber, 269 F.2d 497 (9th Cir., Aug. 10, 1959), basis 
of ‘‘fear of persecution’’ in country to which deportation will occur is 
subjective; Babouris v. Esperdy, 269 F.2d 621 (2nd Cir., Aug. 18, 1959), 
a label given to conduct under a statute does not determine whether it is a 
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‘‘erime * involving moral turpitude within § 1251; Williams v. Sahli, 271 
F.2d 228 (6th Cir., Oct. 16, 1959), record established that alien had mem- 
bership in Communist Party within the ten years preceding application 
for suspension : Calvillo v. Robinson, 271 F.2d 249 (7th Cir., Nov. 3, 1959), 
alien was not guilty of a ‘‘willful misrepresentation of material fact,’’ 
since disclosure of length of prior residence would not have precluded 
grant for visa; Babouris v. Murff, 175 F. Supp. 503 (S.D.N.Y., Nov. 11, 
1958), a label given to conduct under a statute does not determine whether 
it is ‘‘erime’’ involving moral turpitude within § 1251; Leontis v. Esperdy, 
175 F. Supp. 21 (S.D.N.Y., July 9, 1959), the powers of the courts to 
review the Attorney General’s discretion to grant a suspension are limited 
to determining whether he was guilty of arbitrary or capricious tactics; 
Grubisich v. Esperdy, 175 F. Supp. 445 (S.D.N.Y., July 10, 1959), alien 
was a member of the Communist Party within the meaning of the Internal 
Security Act and was subject to deportation; U.S. ex rel. Tom We Shung 
v. Murff, 176 F. Supp. 253 (S.D.N.Y., July 29, 1959), the phrase, ‘‘country 
whence he came,’’ in § 237(a) refers to a geographical area and not a 
political government; Chan Wing Cheung v. Hagerty, 176 F. Supp. 421 
(D. Rhode Is., Aug. 6, 1959), deportation of an alien, who was deportable 
as a person who remained longer than permitted, was not within the dis- 
eretionary suspension of the Attorney General. 

Miscellaneous. Lee Tin Mew v. Jones, 268 F.2d 376 (9th Cir., April 
10, 1959), an administrative subpoena issued under 8 U.S.C.A. § 1225 must 
lay a foundation to establish the authority of the investigating officer to 
question the person concerned and cannot be used to question a person 
residing in the U.S. as to his citizenship or activities merely because the 
officer believes or suspects him of being an alien; Siminoff v. Esperdy, 267 
F.2d 705 (2d Cir., June 18, 1959), the exercise of supervisory powers over 
movements of a deportable alien may extend to the lifetime of the alien 
and should only be asserted sparingly, as it works substantial hardship 
and inconvenience; Wong v. Hoy, 173 F. Supp. 855 (S.D. Calif., March 
2, 1959), a visa petition for the alien wife of a mentally incompetent citizen 
ean be made by his guardian; State of Michigan v. Binder, 96 N.W. 24 
140 (Sup. Ct. Mich., April 13, 1959), the statement in an affidavit that the 
deponent would prevent an intending immigrant from ever becoming 4 
public charge does not create a contractual obligation between the de- 
ponent and the State; Bartoi v. Bartoi, 190 N.Y.S. 2d 257 (Sup. Ct., N.Y 
Co., Sept. 10, 1959), alien was induced by fraudulent representations to 
marry and turn over all his life savings and earnings. 


RECENT SIGNIFICANT GERMAN DEcIsIONs * 


Extradition—political persecution—right of asylum under the Basv 
Law 


Appellant, a Yugoslav citizen, came to Germany for the purpose 0o- 
setting up an exhibition pavilion for a Belgrade firm, with the consent 


* Prepared by M. Magdalena Schoch, U. S. Department of Justice, Washington, D. © 


0 
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of the Yugoslav authorities. He did not return to his native country 
but instead requested asylum and recognition as a foreign refugee in 
Germany, claiming that for reasons of origin and political conviction he 
was opposed to the present Yugoslav regime and its methods, and therefore 
he would be endangered if he returned to his country. Soon thereafter 
he was indicted in a Belgrade court for a series of crimes which he had 
allegedly committed in his capacity as manager of a nationalized publishing 
enterprise. These crimes were equivalent to embezzlement, fraud, con- 
version and forgery under German law. On this basis the Yugoslav Gov- 
ernment, by diplomatic note, requested the extradition of its national, de- 
elaring that the accused would not be prosecuted for any crimes or acts 
other than those named in the request, and that his personal liberty would 
not be restricted. The appellant, who denied having committed the crimes 
with which he was charged, protested against extradition and relied on the 
right of asylum which Article 16 of the Basic Law guarantees to political 
persecutees (Article 16, paragraph 2, second sentence). 

The appellate court ordered him extradited on the grounds that the ap- 
pellant had committed neither a political crime nor an offense connected 
with a political crime within the meaning of the Extradition Law,’ and that 
he did not meet the constitutional requirements of political asylum. In his 
appeal to the Federal Constitutional Court appellant alleged the following: 
He had aroused the displeasure of the Yugoslav consul in the city where 
the exhibition was held because he had not decorated the Yugoslav pavilion 
lavishly enough and because he had made contacts with Yugoslav emigrants ; 
he was a member of the Mixed Service Organisation, an auxiliary of the 
British Army in Germany, which was composed of former Yugoslav 
prisoners of war and Serbian troop units which had fought on the German 
side; he had become a member of the Serbian National Association in 
Germany, which was directed against Communism and the Tito regime. 
Membership in these two organizations alone would expose him to danger 
to life and liberty in his homeland. Moreover, it might have become known 
in Yugoslavia that he had worked for a German Army radio station during 
the war when he was in a German Labor Service unit. 

The Federal Constitutional Court held that the appellant was entitled 
to political asylum under Article 16 of the Basic Law. While this pro- 
vision does not define political persecution, the legislative history shows 
that the right of political asylum was understood as ‘‘a right granted to 

‘The Extradition Law of Dec. 23, 1929 (RGBI. I, 239), provides: 

‘Section 2 (1) Extradition is permissible only for an act which is a major or a minor 
crime under German law. 

**Section 3 (1) Extradition is not permissible if the act for which extradition is re- 
quested is a political act or is connected with a political act in such manner that it was 
designed to prepare, secure, cover up or repel such political act. 

“*(2) Political acts are punishable attacks which are immediately directed against 
the existence or security of the state, against the head of the state or a member of the 
government of the state as such, against a constitutional body, against civic rights in 
elections or plebiscites, or against friendly relations with foreign countries. 

‘*(3) Extradition is permissible if the act constitutes a deliberate crime against life, 
except where it was done in open battle.’’ 
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a foreigner who cannot continue living in his own country because he is 
deprived of liberty, life or property by the political system prevailing 
there.”’ The concept of political persecution must not be narrowly in- 
terpreted. It is characterized by deep-seated socio-political and ideologica 
contrasts between states which have developed basically different internal 
structures. There are a number of states in which, for the purpose of en- 
foreing and securing political and social revolutions, the power of the state 
is exercised in a manner contradictory to the principles of a liberal de- 
moeracy. Hence the concept of political persecutee must not be limited 
to so-called political offenders within the meaning of the Extradition Law, 
i.e., to persons whose extradition is demanded by reason of a criminal 
act as defined in that law, but must be extended to persons prosecuted for 
non-political offenses ‘‘where such persons, if extradited, would be liable 
in their home country to suffer measures of persecution involving danger 
to life and limb or restrictions of personal liberty for political reasons.’’ 
A person can be a political persecutee even if he did not create the facts 
justifying fear of persecution prior to his coming to the Federal Republic. 
Such cases must, however, be scrutinized very carefully, for foreigners 
must not be encouraged to create subsequently the conditions for the right 
of asylum for the sole purpose of obtaining protection from punishment 
for an ordinary crime. 

A right of asylum of ‘‘ political persecutees’’ may exist where the re- 
quirements established in the Geneva Convention on the Status of Refugees 
of July 28, 1951,? and in the Regulations on Political Asylum of January 
6. 1953 (Bundesgesetzblatt I, 3), for ‘‘political refugees’’ are not met. 
Hence decisions which deny a person recognition as a political refugee are 
not precedents for deciding the question of political asylum. General in- 
ternational law knows of no rule limiting political asylum to political 
criminals. 

The assurance on the part of the requesting state that the accused 
would be prosecuted only for the crimes specified in the request for extra- 
dition, which in former times was an adequate safeguard against political 
persecution of persons extradited, is no longer effective today. The 
‘*nolitization’’ of large spheres of life and the utilization of criminal law 
for securing and carrying out social and political revolutions have blurred 
the boundary line between ‘‘criminal’’ and ‘‘political’’ offenses in many 
states. Moreover, the criminal procedure in such countries frequently 
does not guarantee that in cases involving political opponents the prosecu- 
tion will be restricted to the crimes specified. Where, nevertheless, a sys- 


tem of extradition is continued with such states, it is necessary to examiné 
2Art. 1 A (2) of the Geneva Convention defines ‘‘refugee’’ as a person wW 
‘*as a result of events occurring before January 1, 1951 and owing to well-founded fea? 
of being persecuted for reasons of race, religion, nationality, membership of a particula: 
social group or political opinion, is outside the country of his nationality and is unabi 
or owing to such fear is unwilling to avail himself of the protection of that country 
or who, not having a nationality and being outside the country of his former habitua 
residence as a result of such events, is unable or, owing to such fear, unwilling to tr 
turn to it.’’ 
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each case that is not unequivocally criminal, with a view to the right of 
political asylum guaranteed by the Basie Law. 

In the present case appellant’s fear that if he returned to Yugoslavia he 
would be persecuted for his political connections alone is justified. There- 
fore he may not be extradited. Decision of the Federal Constitutional 
Court, First Division, Feb. 4, 1959 (1BvR 193/57). 9 Entscheidungen des 
Bundesverfassungsgerichts 174; 12 Neue Juristische Wochenschrift 763 
(No. 17, 1959). 


Extradition—former persecutees—eramination of retention of Ger- 
man citizenship—Articles 16 and 116 of Basic Law 


A German Jew emigrated to the United States in 1934 and was de- 
prived of his German citizenship by decree of the Nazi authorities in 1938. 
In 1946 he was naturalized as an American citizen. He returned to Europe 
in 1948 and engaged in the banking business there, staying in Munich, 
Germany, whenever he was not traveling. Switzerland requested his extra- 
dition for various criminal offenses. 

The appellate court ordered him extradited and arrested pending extra- 
dition. The Federal Constitutional Court reversed on the following 
grounds : 


(1) In an extradition proceeding the court must investigate ex officio 
whether the person concerned is a German citizen, in view of the provision 
of Article 16 of the Basic Law that ‘‘no German may be extradited to a 
foreign country.’”’ 

2) Article 116, paragraph 2, of the Basic Law provides: 
Former German citizens who between January 30, 1933 and May 8, 
1945 were deprived of their citizenship for political, racial or re- 
ligious reasons, and their descendants, shall be regranted citizenship 
on application. They shall not be considered to have lost citizenship 
if they took up residence in Germany after May 8, 1945 and have not 
expressed a wish to the contrary. 
This rule applies to the appellant, even if he should have re-established 
his residence in Germany after the effective date of the Basic Law (May 
23, 1949). The provision creates a legal presumption that such a person 
resuming residence in Germany has the intention to reassert his German 
citizenship. There is no evidence to rebut this presumption here. 

(3) Where, in accordance with Article 116, paragraph 2, a persecutee 
is deemed not to have been denaturalized, he has not lost his German 
citizenship, even if he acquired another citizenship during his exile. 
Order of the Federal Constitutional Court, First Division, July 10, 1958 
(IBVR 532/56). 8 Entscheidungen des Bundesverfassungsgerichts 81; 11 
Neue Juristische Wochenschrift 1436 (No. 37, 1958); 10 Rechtsprechung 
zum Wiedergutmachungsrecht 94 (No. 2, 1959). 


Stateless aliens—expulsion—Geneva Convention on Status of Refugees 
—German Law on Status of Stateless Aliens 


Plaintiff was a Hungarian citizen by birth. He entered West Germany 
in May, 1949, and went from there to Belgium in August, 1949. From 


| 
A 
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there he returned to West Germany in 1951 without the necessary border- 
crossing papers. He was sentenced to two months’ imprisonment for 
illegal border-crossing, together with repeated tax evasion and non-payment 
of fares on public means of transportation. Thereafter he remained in 
Germany, eventually obtaining an alien’s passport and a residence permit. 
In 1955 he was convicted of burglary and sentenced to two years’ imprison- 
ment at hard labor. Thereupon the defendant city M. issued an un- 
limited residence prohibition (expulsion order) against him. Plaintiff 
sued in the administrative court to have the order set aside, relying on 
his I.R.O. certificate and his status as a stateless alien under German law. 
The two lower courts dismissed the suit, but the Federal Administrative 
Court remanded the case on these grounds: 

Under the Aliens Police Regulations of August 22, 1938 (RGBI. I, 1053 
the competent administrative agency is authorized to issue a residence 
prohibition against an alien if, inter alia, he has been sentenced for a 
major or a minor crime (Section 5). Under the Law of April 25, 1951 
(BGBI. I, 269), concerning the Status of Stateless Aliens in the Federal! 
Territory, however, a stateless alien may be expelled only for reasons of 
national security and public order (Section 23). Likewise, according to 
the Geneva Convention of July 28, 1951, on the Status of Refugees (BGBI. 
1953, Il, 560), a stateless refugee who is lawfully in the territory of the 
Federal Republic cannot be deprived of his residence rights except for 
reasons of national security and public order (Article 32). In cases in- 
volving the Aliens Police Regulations the courts review administrative 
decisions as to whether the administrative agency has acted within the 
discretion granted to it. Where, however, a stateless alien or an alien 
refugee is involved, the courts must fully review the administrative action 
in order to ascertain whether the facts warrant the issuance of a residence 
prohibition. 

The Law on Stateless Refugees (see above) applies generally to stateless 
aliens who sojourned in West Germany or West Berlin on June 30, 1950 
But it is also applicable to persons who were in West Germany or West 


1 The law defines a stateless alien as an alien or stateless person who shows that he is 
under the jurisdiction of the I.R.O. and who resided in the territory of the Federal 
Republic on June 30, 1950, or that he had his ordinary residence in Germany after July 
1, 1948, then moved outside Germany, but re-established his permanent residence in 
Germany within two years after this departure (Secs. 1 and 2, par. 3). 

Sec. 23 of the law provides: 

**(1) Stateless aliens may not be expelled except for reasons of public safety and 
order. An alien against whom an expulsion order is issued is entitled to recourse 
to the courts. When a suit is brought, the execution of the expulsion order shall be 
suspended until final decision has been rendered. 

‘*(2) The expulsion order shall grant the alien an adequate period of time during 
which he can seek admission to another country. 

**(3) A stateless alien may not be extradited nor expelled, deported or returned to 4 
state in which his life or his liberty is endangered by reason of his race, his descent, his 
origin, his faith, his religious or political convictions. 

‘*(4) The applicability of Law No. 10 of the Allied High Commission of October 
27, 1949, concerning the expulsion of undesirable persons is not affected by this Law.’’ 
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Berlin after June 1, 1948, then emigrated with the aid of the I.R.O. but 
failed in their plans and returned to Germany lawfully for permanent 
residence within two years after their emigration (Section 2, paragraph 3). 
Hence the only question in the case of plaintiff is whether he re-established 
a lawful residence in Germany. The appellate administrative court de- 
nied this in view of the fact that plaintiff re-entered Germany without 
proper border-crossing papers. This opinion does not do justice to the 
intent of Section 2, paragraph 3, of the law of 1951. The law must be in- 
terpreted liberally. Even where an alien enters Germany illegally, his 
residence may subsequently become lawful. This is the case here, where 
plaintiff held a residence permit for several years. 

If, upon remand, it should be found that plaintiff is not under the juris- 
diction of the I.R.O. and therefore not entitled to the status of a stateless 
alien under the law of 1951, the court must examine whether he cannot 
claim the protection of the Geneva Convention relating to the Status of 
Refugees (see above). This convention grants direct rights to the indi- 
viduals covered by it. According to Chapter I, Article 1, of the conven- 
tion, a refugee is a person who 


as a result of events occurring before 1 January 1951 and owing to 
well-founded fear of being persecuted for reasons of race, religion, 
nationality, membership of a particular social group or political 
Opinion, is outside the country of his nationality and is unable or 
owing to such fear is unwilling to avail himself of the protection of 
that country; or who, not having a nationality and being outside the 
country of his former habitual residence as a result of such events, 
is unable or, owing to such fear, is unwilling to return to it. 


Loss of refugee status is regulated by Article 1 C, E and F of the conven- 
tion. There is no mention anywhere in the convention of a rule under 
which a refugee would lose his status by moving from one country to an- 
other. Nor does a refugee lose his status by changing illegally from one 
country to another, even if he is not persecuted in the country from which 
he re-entered Germany (in this case, Belgium). To be sure, he is liable 
to punishment, as was the case here; he could also have been deported to 
Belgium immediately after his illegal entry. But after having resided 
here lawfully for years, he cannot be expelled except on the grounds estab- 
lished in the convention, i.e., national security and public order. 

The facts before the court do not justify a residence prohibition for 
reasons of national security, but at most for reasons of public order. Not 
every criminal offense warrants expulsion in the interest of public order. 
The provisions of Section 23 of the Law on Stateless Aliens and of Article 
32 of the Geneva Convention on Refugees are intended to restrict the 
possibility of expelling stateless aliens or alien refugees. An alien who 
has been sentenced for a crime is, as a rule, expelled or deported to the 
country of his nationality. In the case of a stateless person or refugee 
this is not always possible, since he may be threatened in his former country 
with danger to life or liberty for the reasons named in the convention, 
and it would be contrary to the rule of law to hand over a human being 
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thus threatened to the arbitrariness of such a state. Other states will 
hardly be willing to receive within their borders alien criminals, even 
if they are refugees from their homeland. Therefore the court below 
must examine whether, on the facts of the case, preponderant state interests 
require the expulsion of the alien. 

Under Section 23 of the Law concerning the Status of Stateless Aliens 
the alien is entitled to have the legality of a residence prohibition adjudi- 
eated by the courts. The Geneva Convention (Article 32, paragraph 2) 
secures a similar right to refugees. Consequently, an expulsion or deporta- 
tion order may not be earried out until a final court decision has been 
rendered. This rule must apply not only in cases where there is a dispute 
as to whether the expulsion is justified on grounds of public order or 
national security, but also where it is doubtful whether the alien has the 
status of a stateless alien within the meaning of the German Law on State- 
less Aliens or that of an alien refugee within the meaning of the Geneva 
Convention. Decision of the Federal Administrative Court, Sept. 30, 1958 
(BVerwG I C 172/57 (Munich)). 12 Neue Juristische Wochenschrift 450 
(No. 10, 1959). 


Stateless aliens—erpulsion—German legislation—Geneva Convention 
on Status of Refugees 


Plaintiff, a native of Yugoslavia, is living in Germany. He is a stateless 
alien within the meaning of the Law concerning the Status of Stateless 
Aliens (above, p.420). He was repeatedly engaged in smuggling coffee from 


Luxembourg into Germany, and he was convicted in 1953 of several tax 
offenses. In view of this record the competent police authority refused 
to give him a residence permit, and at the same time issued a permanent 
residence prohibition against him for the entire territory of the Federal 
Republic, under Section 5 of the Aliens Police Regulations (above, p. 420 
in conjunction with Section 23 of the Law concerning the Status of Stateless 
Aliens (above, p. 420). The order said, inter alia: 


You are herewith ordered to leave the territory of the Federal Re- 
public within two months from the effective date of this order. We 
eall to your attention that you must obtain a timely permit for entry 
into another country. The passport papers necessary for crossing 
the border and for applying for a visa will be issued to you here. 


The alien sued to have the order set aside. His complaint was dismissed 
by the two lower administrative courts; on appeal to the Federal Ad- 
ministrative Court, the decision was reversed in part. The Federal Ad- 
ministrative Court held: 

Under the Law concerning the Status of Stateless Aliens these persons 
have a right to reside in the Federal Republic without requiring a residence 
permit according to the Aliens Police Regulations. The right of residence 
may be restricted or denied only in accordance with Section 23 of the law, 
i.e., for reasons of public security and order (above, p. 420). Plaintiff 
also relies on Articles 32 and 33 of the Geneva Convention concerning the 
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Status of Refugees. Whether the convention is applicable to him need 
not be decided here. Even if it were, the question before the court would 
have to be decided solely under Section 23 of the Law concerning the 
Status of Stateless Aliens. According to Article 5 of the Geneva Conven- 
tion all other rights and privileges granted to refugees outside the con- 
vention remain unaffected by the convention. This applies particularly 
to the rights of stateless aliens resulting from the aforementioned law. 
As the legislative history shows, the legislature regarded the protective 
provisions of the Geneva Convention, which was being drafted at the time, 
as the minimum of the protection that should be granted stateless aliens. 
Section 23 in particular gives stateless aliens protective rights that go 
beyond the protection furnished by the Geneva Convention. Both the 
law (Section 23) and the convention (Articles 32 and 33) prevent a 
refugee (stateless alien) from being expelled or deported to a state where 
his life or liberty is jeopardized by reason of his race, origin, creed or 
political belief. Under Article 33 of the convention: 


The benefit of the present provision may not, however, be claimed 
by a refugee whom there are reasonable grounds for regarding as a 
danger to the security of the country in which he is, or who, having 
been convicted by a final judgment of a particularly serious crime, 
constitutes a danger to the community of the country. 


Section 23 of the law does not have such a restriction; it protects the 
alien without reservation from expulsion or deportation to a state where 
he would be liable to persecution. 

The appellate court erred in holding that the Aliens Police Regulations 
apply to stateless aliens as far as a residence prohibition is concerned. 
These Regulations and the Law on the Status of Stateless Aliens are based 
on entirely different views. The Regulations leave the issuance of a resi- 
dence permit largely to the discretion of the police authority, and define 
the prerequisites of a residence prohibition accordingly. The Law on 
Stateless Aliens, on the other hand, gives the persons covered by it specific 
rights which are closely assimilated to the rights of German citizens and 
permits expulsion and deportation for reasons of public security or order 
only, and even then within defined limitations. Therefore an examination 
of the legality of a residence prohibition issued or to be issued against a 
stateless alien must be governed exclusively by Section 23 of the law. 

In deciding whether such an order is justified by reasons of national 
security or public order, the courts must consider that the law was intended 
to settle not only an internal German problem but an international prob- 
lem as well, and to give effect, as far as stateless aliens were concerned, 
to the provisions of the Geneva Convention prior to its adoption. Hence 
they must interpret its concepts in the light of the Geneva Convention 
rather than with the aid of German police law. However, the appellate 
court did not err in holding that the expulsion of a stateless alien is 
justifiable for the reasons mentioned, if he has been convicted for repeated 
offenses and is very likely to render himself punishable again in future. 

Section 23, paragraph 2, of the Law on Stateless Aliens provides that the 
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alien must be given an adequate time in which to seek admission to another 
country. As a rule, the two months granted to plaintiff in the order may 
be adequate in the case of an alien who is entitled to the protection of the 
country of his nationality ; in the case of a stateless person, who is deprived 
of such protection, the time will, as a rule, have to be longer. In the 
present case, however, plaintiff had the additional time afforded him by 
the pendency of the litigation, during which he could make arrangements 
for his departure, and therefore he has no grievance on this point. 

Nevertheless the residence prohibition must be set aside in part by reason 
of Section 23, paragraph 3, of the law (above, p. 420). The courts below 
should have examined the question whether the alien was liable to be perse- 
cuted in the country that might receive him, especially with a view to 
Yugoslavia and the countries of the Eastern bloc. The opinion of the 
Federal Prosecutor that this question need not be examined until deporta- 
tion is carried out, does not do justice to the spirit of the law, i.e., the 
idea of protection for those aliens who are in special need thereof because 
they have no national country. We must keep in mind that a residence 
prohibition under the Aliens Police Regulations forms the basis for the 
deportation of the alien, so that in most cases deportation will have been 
carried out before the alien has had an opportunity to have recourse to 
the courts. 

To the extent that the order complained of and the decisions below 
offer a basis for the deportation of the alien to Yugoslavia and the countries 
of the Eastern bloc, they are set aside and the case is remanded to the 
appellate administrative court. Decision of the Federal Administrative 
Court, June 28, 1956 (BVerwG I C 23/56 (Coblenz)). 10 Neue Juristische 
Wochenschrift 762 (No. 20, 1957). 


Political refugees—limitations of right of asylum—Article 16 of Basic 
Law—Article 32 and 33 of Geneva Convention 


Plaintiff was a citizen of Morocco, born in what was then French Morocco. 
According to his statements he became a soldier in the French Army in 
1942, but deserted around the end of that year in order to avoid ‘‘having 
to shoot his brothers in case of incidents in Morocco’’; he fled to Genoa 
and from there to Germany; he worked first in an SS barracks, then as a 
ground worker for the German Air Force, and finally as a worker for the OT 
(Thodt Organization). According to information obtained from the 
French Consul General, however, he came to Germany as a member of 
the occupation forces after the war and deserted in the French Zone in 
1945. In any event, he had lived in Germany since 1945 as an alleged 
Syrian national under a false name. He repeatedly applied for public 
welfare. During the period from 1945 to 1952 he was convicted eighteen 
times by American and German courts for black marketeering, bribery, 
creating a public nuisance, loitering, procuring, customs and tax evasion, 
and the like. He was usually sentenced to short terms of jail or imprison- 


ment or fines. 
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When plaintiff asked for a residence permit, the competent police 
authority issued an order prohibiting him permanently from residing in 
the territory of the Federal Republic and of West Berlin for reasons of 
public security and order, since his record showed that he was not willing 
to adjust himself to the legal order of his host country. Plaintiff sued 
to have the order set aside, using the false name under which he had lived 
theretofore. The two lower courts dismissed his complaint; the Federal 
Administrative Court on final appeal affirmed, with the modification, how- 
ever, that plaintiff could not be deported to France and the French pro- 
tectorates. The court’s opinion reasoned as follows: 

Plaintiff claims the right of asylum which Article 16 of the Basic Law 
guarantees to political persecutees. Prosecution for ordinary crimes is 
not enough to support a claim for asylum. Criminal prosecution may turn 
into political prosecution in special circumstances. Desertion and the prose- 
cution to be expected therefor do not in themselves support a claim for 
political asylum. There must be, in addition, special circumstances which 
are apt to turn prosecution for desertion into prosecution for political acts. 
The appellate court found such special circumstances, and this court is 
bound by these findings. Therefore the court must proceed on the theory 
that plaintiff is a political persecutee. 

The question to be decided is, whether the right of asylum established 
in Article 16 of the Basic Law may be restricted by measures such as those 
provided for in the Aliens Police Regulations (see above, p. 420). The 
legislative history shows that the right of asylum under Article 16 was 
to be granted in the framework of general international law. However, 
international law does not furnish any generally recognized rules in the 
law of asylum except for some incipient steps toward such general rules. 
One of these is the Geneva Convention of July 28, 1951, concerning the 
Status of Refugees (p.418 above). The convention, although it was adopted 
after the Basic Law had become effective, must be taken into account in 
interpreting Article 16 of the Basic Law, because it incorporates legal ideas 
that have developed in international intercourse during the last decades. 

In Article 32 of the Geneva Convention the contracting states obligated 
themselves not to expel an alien refugee lawfully residing in their terri- 
tory except for reasons of national security and public order. Article 
33 further provides that a refugee may not be expelled or deported into 
territories in which he is liable to danger to life and liberty by reason of 
his race, religion, nationality, membership of a social group, or political 
belief. The refugee cannot invoke this privilege, however, if there are 
weighty reasons to regard him as a threat to the security of the country 
or a danger to the community because of his criminal record. 

The extent to which Articles 32 and 33 of the Geneva Convention grant 
the right of asylum must determine the right under Article 16 of the Basic 
Law. There is no reason to go beyond this scope. While it may be that 
individual states are free to grant more liberal rights of asylum, there 
cannot be an obligation of a state vis-d-vis an individual to accord to him 
right of asylum beyond the limitations of the Geneva Convention. Ac- 
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cordingly, the Aliens Police Regulations (above, p. 420) are applicable 
within this framework. The competent police authority was justified in 
issuing against plaintiff a residence prohibition for reasons of public 
order. The order should, however, mention its limitations which result 
from the rule that the alien may not be deported to a country where he 
might be subject to political, racial or religious persecution. This court 
has so held in a ease of a stateless alien (decision of June 28, 1956, re- 
ported above, p. 422). The considerations of the rule of law which guided 
the court in that decision must likewise apply in a case involving an alien 
seeking asylum. Decision of the Federal Administrative Court, Jan. 17, 
1957 (BVerwG I C 65/56 (Bay V.G.H.)). 10 Neue Juristische Wochen- 
schrift 761 (No. 20, 1957). 


Collision of German and British vessel in Canadian territorial waters 
—law governing liability of owners 


The British steamship A collided with the German motor vessel W. R. 
on the St. Lawrence River in Canada. Both ships were damaged but the 
German ship was sent on a new voyage after the accident. The British 
owners sued the German owners in the Hamburg court for damages ac- 
cording to German law (sections 486 and 774 of the Commercial Code). 
The court awarded damages under Canadian law, which limits the liability 
of shipowners to defined amounts. On appeal, the Federal Supreme Court 
upheld the trial court. 

The Supreme Court reasoned as follows: 

II. 1. The Brussels Convention concerning Collisions at Sea of 1910, 
which governs this collision, contains no conflict-of-laws rules as to limita- 
tion of liability of shipowners. Therefore the question must be determined 
by the conflict-of-laws rules of the forum. 

2. This court has previously decided that the liability of the ship- 
owner for damages arising from collisions in German waters is governed 
by German law as the lez loci delicti. 

3. The same rule must apply to collisions in foreign territorial waters 
(citing decisions of the Reichsgericht). This rule has the advantage of 
placing all legal consequences of a collision under one law, regardless of 
the forum in which action is brought. 

III. Plaintiff argues that an exception should be made with regard to 
the question of whether the shipowner has limited or unlimited liability; 
that in view of the different systems of liability which exist among the 
seagoing nations today, the question should be decided according to the 
law of the flag of the guilty vessel. A vessel, it explained, carries with it, 
as it were, its system of liability, and its owner can be held liable only ac- 
cording to that system. This view is inconsistent with previous decisions 
of the Supreme Court for the British Zone (decision of June 1, 1950, 
OHGZ 4, 194) and of the former Reichsgericht (JW 1902, 635), which 
have stated that applying a different law to this one aspect of a collision 
would unreasonably split up what is in fact a single event. There is n0 
reason to differentiate cases of ship collision from other tort cases. 
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IV. This rule has also the advantage of wide international acceptance 
(Rabel, Conflict of Laws, Vol. II, pp. 342, 353). If the extent of the 
liability were determined separately for each vessel involved in a col- 
lision, the result would often be an inequality of treatment which would 
not be justifiable. Decision of Federal Supreme Court, Jan. 29, 1959 (II 
ZR 223/57). 12 Neue Juristische Wochenschrift 769 (No. 17, 1959). 


Locus of a tort—act done in one state, consequence occurring in an- 
other state—right of wronged party to choose more favorable law 


Plaintiff owns land on the Saar River in Germany, on which he con- 
ducts a large garden restaurant and on which he has built summer cot- 
tages for rent. Defendant is a French corporation of public law which 
erected an electric power plant on the other side of the river, where 
power is produced by the burning of coal sludge. Plaintiff claimed that 
the resulting smoke and soot had ruined his fruit and vegetable harvest and 
had made the terrace of the restaurant and the summer cottages unin- 
habitable; he sued for damages under French law. The trial court ap- 
plied French law, and the appellate court affirmed the decision. 

It was held that, when the place where an allegedly tortious act is com- 
mitted is different from the place where the injury occurs, both places are 
locus delicti. The German Reichsgericht has held in a long line of de- 
cisions that in such cases the court must first examine which of the two 
laws gives a cause of action. Where one law establishes stricter require- 
ments for a tort than the other and where the latter supports plaintiff’s 
claim for damages, that latter law will be applied. For, if the country 
where the alleged tort-feasor acted is more liberal in granting damages, 
there is no reason why the actor should get off more lightly when the conse- 
quences of his act occur abroad. If, on the other hand, the country where 
the effect takes place is more liberal toward the injured party, he should 
not be placed in a less favorable position merely because the author of the 
injury acted abroad. Hence the injured party is entitled to select the 
law more favorable to him. 

In the present case French law is more favorable to the plaintiff than 
German law, since Article 1384 of the French Civil Code does not require 
proof of culpability as does Section 823 of the German Civil Code, and 
French law does not limit the claim to material damage, but includes in- 
tangible damages as well. The election of French law is not a reference 
to French law in its entirety, in the meaning of renvoi. But even if it 
were, the result would be the same here, inasmuch as the French conflicts 
rule looks to the law of the place where the alleged wrongdoer acted. 
Decision of the Court of Appeals of Saarbruecken, Oct. 22, 1957 (2U 
45/57). 11 Neue Juristische Wochenschrift 752 (No. 20, 1958), with ecriti- 
cal note by Dr. K. Boisserée in 11 ibid. 1239 (No. 32, 1958). 


BOOK REVIEWS AND NOTES 


Sovetskii Ezhegodnik Mezhdunarodnogo Prava 1958 {Soviet Yearbook of 
International Law 1958]. (In Russian and English.) Soviet Associa- 
tion of International Law. Moscow: Academy of Sciences of the 
U.S.S.R., 1959. pp. 563. 


Co-existence is the theme of the first Soviet yearbook of international 
law. It runs like a thread through the twenty-seven articles and notes, 
from G. I. Tunkin’s opening study of 40 years of co-existence and inter- 
national law to 8S. B. Molodtsov’s detailed discussion of the technicalities 
of the law of the sea. In this volume Soviet authors have stated the cur- 
rent Soviet position on nearly every issue before the United Nations and 
its agencies in these troublous times. While each subject in the volume 
is expressed in terms of co-existence, the language is not temperate. No 
opportunity is lost to flay the United States as the side responsible for the 
cold war, as a negotiator from positions of strength, as an opponent of 
the sovereign equality of states, as a friend of colonialism, and as the major 
proponent of the theory that state sovereignty must wither away to make 
place for world law through which United States policy could be enforced 
upon the world. 

The volume is a testimonial to the energy of the late S. B. Krylov, who 
completed the manuscript as editor just prior to his death soon after his 
return from the 1958 meeting of the International Law Association held in 
New York. It was his idea to emulate other national associations of schol- 
ars in publishing a yearbook. The volume opens with the editors’ invitation 
to readers to comment for the benefit of future editions. This invita- 
tion can be accepted with praise for the format. The book is well printed, 
well organized with articles and notes, book reviews, and statements on 
legal education and meetings of the Soviet Association. An index in five 
languages and lucid summaries in English of each article enhance use of 
the volume. If anything were to be suggested in terms of coverage, it 
would be to include reviews of foreign literature other than foreign year- 
books, for direct criticism of foreign scholars often speeds clarification of 
views before the studies appear in footnotes to articles years later. 

For American scholars, interested more in positions on concrete issues 
than in rephrasing of general theories, attention will focus on discussions 
of space law, disarmament, human rights, neutrality, the work of the United 
Nations General Assembly and of the International Court of Justice, the 
application of I.L.0. conventions, the activity of the Foreign Trade Arbi- 
tration Commission and the status of Soviet troops stationed abroad. The 
less arresting studies repeat familiar themes on outlawing aggression, alle- 
gations of United States violation of the United Nations Charter becaus¢ 
of its military bases, non-intervention, the Oder-Neisse border, protection 
of participants in wars of national liberation, and Algeria. 
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While co-existence emerges in its familiar pose of guarantor of peace 
only if all Soviet proposals are accepted, there is one point of concrete 
reality which outweighs all others. It is that, wherever an effort has been 
made to create compulsory arbitration in a given field, it is a weapon of 
the foes of co-existence. Thus, in referring to the arbitration provisions 
of the 1958 conventions on the law of the sea, it is said: 


Such a procedure constitutes compulsory arbitration and is a severe 
departure from the principle of the sovereign equality of states. It 
is natural that the delegation of the Soviet Union and many other 
delegations opposed compulsory arbitration vigorously. . . . Among 
the capitalist states a ‘‘compromise’’ was achieved which led to adop- 
tion by the conference of the above-mentioned decision, quite nega- 
tively reflecting on the value of all conventions... . 


Herein is repeated the Soviet rejection of any means of international 
enforcement of human rights, disarmament, and even commercial agree- 
ments so long as there is an element of compulsion. Soviet scholars support 
their foreign office in insisting that for them international law can be only 
a set of principles to be enforced by the self-restraint of the participants 
in international intercourse. 

The article on space law provides the most interesting of all the papers 
for the foreign scholar because it represents some original thinking on an 
issue on which there is as yet no formal Soviet position. The co-authors 
reject the analogy of the law of the sea and propose complete freedom of 
outer space with the possibility of restraint for purposes of security. They 
even suggest a limit on security considerations, saying that it cannot be 
used as an argument against complete freedom unless the objector has some 
effective control over the zone in which he protests the activity of others. 
The argument suggests that the constant refrain of sovereignty as the 
cornerstone of international law, a refrain which appears in all other Soviet 
articles, might be abandoned if Soviet supremacy were ever to be estab- 
lished on this earth as it is currently established in outer space. 

The first Soviet yearbook epitomizes more demonstrably than a book 
written by a single author on a single theme the nature of current writing 
by Soviet legal scholars. Unlike the authors in yearbooks in other lands, 
who include among their number some who question the wisdom of official 
positions, the battery of authors assembled in this volume give the impres- 
sion that they have been retained as attorneys for a client. This situation 
makes possible a suggestion for the future. The volume would be enhanced 
for scholars if in its pages Soviet authors could find space for some of the 
soul-searching discussions within their Institutes before final positions are 
taken and instructions issued to Soviet diplomatic representatives. 
Authors in other lands delight Soviet writers because of the divergence 
they exhibit as to desirable courses of action for their several states. No 
one conversant with the history of Soviet legal writing would expect Soviet 
authors to ignore, much less denounce, the major elements providing the 
foundation of Soviet legal writing, namely, the principles underlying Soviet 
socialist thought, but Soviet scholars are not really of one mind on the 
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policy that will further best the interest of the Soviet state. Soviet legal 
periodicals have frequently disclosed debate on the nature of international 
law. Expression of differing views on concrete issues in a yearbook widely 
distributed and with English summaries would not only heighten interest 
among non-Soviet scholars, but it might provide opportunities for diplo- 
matic compromise. Such compromise is difficult when only one position 
is offered, and co-existence is held to be impossible unless that position is 
accepted without amendment. 
JoHN N. Hazarp 


The Use of International Law. By Philip C. Jessup. Ann Arbor: Uni- 
versity of Michigan Law School, 1959. pp. xiii, 164. Table of Cases. 
Index. $5.00. 


As its title suggests, this small volume has a very large theme for its 
subject. In the eighth of the Cooley Lecture Series, delivered at the 
University of Michigan in 1958, Professor Jessup has posed the familiar, 
though always significant, question: What is the use that nations—and 
particularly the United States—may make of international law at the 
present juncture of history? To ask this question necessarily implies the 
further query: Are states seeking to realize the potentialities, however 
modest, held out to them for achieving a more effective system of law? 

Professor Jessup’s critical examination of some of the principal prob- 
lems raised by these questions is marked by a disarmingly simple and un- 
pretentious approach which, when combined with the author’s usual 
felicity of expression, makes easy reading even for the uninitiated in inter- 
national law. Yet the result is a perceptive estimate both of the present 
utility of international law in ordering the relations among nations and of 
the limitations of law in resolving contemporary international conflict. 
Simply put, Professor Jessup’s position is that international law should 
not be expected to resolve the ‘‘great issues’’ that threaten to erupt 
nuclear war. Nor should international law be condemned because it is 
plainly incapable of resolving these issues. What can be expected, how- 
ever, is that international law be applied within ‘‘selective communities.’ 
Such selective communities ‘‘may be identified with regional or functional 
organizations or more broadly with groups of states which share generally 
a philosophy of respect for law. So limited, international law is today 
playing a useful role but its potentialities have not been realized.’’ And 
these potentialities have not been realized, Professor Jessup suggests. 
largely because we have manifested an unwillingness to practice what we 
so constantly and gratuitously preach to others. If the newly emergent 
states frequently manifest hostility toward international law and are 
disdainful of pursuing their interests through established legal procedures, 
they have only to point to the recent practices of the major Wester? 
Powers, and particularly of the United States, in order to find an 4p 
parent justification for their behavior. We are thus exposed to the charg? 
of hypocrisy when we make sonorous declarations on the necessity of estab- 
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lishing the rule of law in international society and nevertheless demon- 
strate a marked reluctance to provide an example through our own be- 
havior of a willingness to strengthen a pattern of submission to law. 
Even more, we have been signally lacking in realism in failing to appreci- 
ate the extent to which our interests as a nation would be furthered by 
strengthening the role international law may play in ordering the rela- 
tions among the non-Communist states. 

Professor Jessup has developed his theme in chapters devoted to a re- 
appraisal of procedures of settlement, the rdle of national courts and the 
role of international courts. The inquiry concludes with a suggestive 
survey of the potential use that may be made of international law in an 
era of rapid scientific advance. 

Rosert W. TucKER 


‘ontrols for Outer Space and the Antarctic Analogy. By Philip C. Jessup 
and Howard J. Taubenfeld. New York: Columbia University Press, 
1959. pp. xi, 379. Index. $6.00. 


A few short years ago, ‘‘outer space’ seemed a bizarre and half-humorous 
subject for international lawyers; their intellectual world generally did 
not include modern physics, astronomy or ‘‘astronautics,’’ and even when 
scientific developments were thrust upon them, they remained largely in- 
different, not infrequently supercilious. But events have left their mark 
and there is perhaps no better indication of the changed attitude than this 
full-length study by the distinguished Hamilton Fish Professor of Inter- 
national Law of Columbia University and his collaborator, Professor How- 
ard Taubenfeld of Golden Gate College. The authors are neither intimi- 
dated nor coy in the face of scientific mysteries; they are aware that the 
problems of law and control of outer space depend in large part on scien- 
tifie developments, and they have not hesitated to venture into what for 
the lawyer are such recondite subjects as geophysics, meteorology, radio 
propagation, astrophysics and other of the space sciences. They are also 
cognizant of the considerable réle played today by scientific bodies in 
international relations; in describing the International Geophysical Year 
and its successors they show how the professional needs of the scientists 
have furthered international collaboration, but they also indicate the limi- 
tations imposed on such collaboration by political considerations. Science 
is viewed by them not as an ivory-tower activity, but as a force in inter- 
national affairs influencing and being influenced by political, strategic and 
legal factors. 

While the authors recognize science as providing both basis and goals for 
outer space activity, the book focuses mainly on the political objective 
€xpressed in United Nations resolutions: namely, to confine the use of outer 
space to peaceful purposes. The authors evince little interest in legal 
doctrine and methodology as means of achieving this aim; their approach 
8 essentially institutional and pragmatic, covering various arrangements 
that have been and might be made for international control. For this 
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reason, the study illuminates the whole field of international organization 
and should be of interest even to those who are still made uncomfortable 
by outer space problems. 

In fact, only one third of the volume deals with outer space. Part I, 
‘International Controls in Retrospect,’’ is a history of the many joint 
arrangements by states to cope with common problems. The authors dis- 
claim ‘‘any pretense to novelty’’ in this part, but they have rendered a 
service by their comprehensive and succinct account of past experience in 
international collaboration and ‘‘shared’’ controls. Little appears to have 
escaped them; they have, for example, rescued from obscurity the sugges- 
tive Spitzbergen Protocol of 1912 (which was never applied) ; they include 
among the functional organizations not only the relatively well-known 


international agencies for communications, commodities, science and the 
like, but they treat as well the little-known international companies such as 
‘*Eurofima’’ and ‘‘Eurochemic.’’ Nor is this survey merely descriptive; 
the authors indicate why some precedents may be of interest for the future, 
though they prudently interpose a caveat against indiscriminate appli- 


cation. 

Part II is on Antarctica, considered to be of special relevance to outer 
space. It contains a clear and informative account of setting, claims, 
activities and potentialities; in addition, it suggests a number of possible 
patterns of control. The fact that even more variants are possible was 
demonstrated by the Washington Treaty of 1959 concluded shortly after 
publication of this book. That treaty provides not only for demilitarization 
and neutralization (which are elements in one of the schemes suggested by 
the authors), but includes rights of inspection by all parties as well as 
measures for scientific co-operation. Although this arrangement falls short 
of the unified international administration preferred by Professors Jessup 
and Taubenfeld, it seems to meet present political and scientific require- 
ments, and of course has the practical virtue of being acceptable to the 
governments directly concerned. 

In Part III the authors reach the main problem: control of outer space. 
They provide, as elsewhere, a skillful summary of developments and issues 
—scientific, military, legal and political. Legal ‘‘experts’’ on space will 
find a close reading of the scientific portions especially enlightening; 0D 
the other hand, there may be disappointment that, as to the legal question 
of the boundary of national airspace, the two law professors merely sum- 
marize other points of view and offer no independent analysis of their own 

In moving from description to prescription, Professors Jessup and 
Taubenfeld become increasingly eloquent. They believe that the renuncia- 
tion of national claims (res communis) and co-operation as to peaceful uses 
(such as proposed by the United Nations ad hoc Committee last year) wil 
not in themselves be sufficient to insure that activities in space will remai2 
peaceful. They assert this forcefully, perhaps more so than necessary, 
since the point is generally accepted both in and outside the Unite 
Nations. Rather more controversial is the conclusion of the authors that 
direct international administration of spatial activity (whatever its inst 
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tutional form) is the appropriate and probably the only viable arrange- 
ment to keep outer space from becoming an arena of national conflict. 
Appealing as this proposal may be to the internationalist, it is difficult to 
envisage the ‘‘space Powers’’ in the present circumstances turning over 
their vast and costly projects to international bodies. A more likely alter- 
native to meet the security problem would appear to be demilitarization 
backed by effective international inspection, as suggested by the United 
States in 1957. While this is not expressly rejected by the authors, they 
seem to believe that effective inspection is not feasible and is less likely of 
attainment than international administration. This may be so, but it is 
hard to say, since the authors only barely touch on the problems of in- 
spection, though the point is crucial to their analysis. <A difficulty, of 
course, is that the pertinent facts are shrouded by military security but, 
as shown by the Columbia study on ‘‘Inspection for Disarmament”’ (edited 
by Melman), this may not be an insuperable obstacle to an unofficial 
contribution. 

Whatever future developments may bring on this and other issues dealt 
with, there can be no doubt that all concerned are heavily indebted to 
Professors Jessup and Taubenfeld for a stimulating and enlightening study. 
As the first volume in the Columbia University Studies in International 
Organization, it is an auspicious inauguration of an undertaking that holds 
much promise. 

Oscar SCHACHTER 


International Arbitration: Law and Practice. By J. L. Simpson and 
Hazel Fox. New York: Frederick A. Praeger, 1959. pp. xx, 330. 
Index. $8.00. 


The statement of the authors of this study, advanced as a reason for its 
publication, that there was no ‘‘broad survey of international tribunals’’ 
made in the postwar years, appears to overlook the Commentary on the 
Draft Convention on Arbitral Procedure prepared by the Secretariat of 
the United Nations and adopted by the International Law Commission at 
its Fifth Session. This study was considered by the Commission to con- 
tain ‘‘an account of the existing practice in the matter of arbitral pro- 
cedure and of available jurisprudence and doctrine’’ and to constitute 
“a valuable contribution to the study and the application of the law of 
arbitral procedure.’’ 2 

The book begins with a brief history of international arbitration and 
adjudication and a description of the types of modern international tri- 
bunals. The constitution and procedure of the International Court of 
Justice, as well as the character and procedure of other international 
tribunals, are viewed by the authors to be within the province of the 


*U.N. Doe. A/CN. 4/92, April, 1955. 

* Report of the International Law Commission covering the Work of its Fifth Session, 
1 June-14 August, 1953. U.N. General Assembly, Eighth Session, Official Records, 
Supp. No. 9 (A/2456), p. 2. 
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study. The several chapters of the book take up substantially all the pro- 
cedural problems to be encountered in the course of an international arbi- 
tration. A brief recapitulation of their titles may be in order. These 
are the bases of international jurisdiction, the establishment of arbitral 
tribunals, the parties, conditions of preferment of claims, law applicable, 
procedure, interlocutory proceedings, counterclaims and modification of 
the case, participation of additional parties, evidence, end of proceedings, 
consequences of judgment or award, proceedings after Judgment or award, 
special procedures, and administrative matters. 

The authors find it possible to devote a chapter to the law of evidence 
without a citation of Sandifer’s exhaustive work on this subject.* The 
problems of default procedure are explored without mentioning the leading 
ease of the Interpretation of Peace Treaties with Bulgaria, Hungary and 
Romania.* 

After considering the simultaneous and successive filing of pleadings, 
the authors express their personal opinion that: ‘‘Simultaneous filings of 
pleadings is .. . the more usual procedure’’ (page 153). Others may 
question whether it is today the more usual procedure. The procedural 
difficulties created by this practice long ago led to recommendations by 
experienced practitioners that it be abandoned.® The authors state that 
the successive filing of pleadings before ad hoc tribunals ‘‘means that 
the written proceedings will be intolerably protracted’’ (page 153). The 
degree to which successive pleadings will be extended is simply a matter 
of agreement and not an inherent characteristic of the procedure itself. 

The authors counsel that ad hoc arbitral tribunals be granted wide dis- 
eretionary power in procedural matters (page 154). There is consider- 
able evidence to indicate that the failure to indicate in advance fairly de- 
tailed procedural rules have led to unnecessary procedural disputes, de- 
lays, expense, and dissatisfaction with the international arbitral process.' 

Important aspects of the problem of appeal to the International Court 
of Justice were considered by the Court in its Advisory Opinion, as well 
as in the separate and dissenting opinions of some of its members, in 
Judgments of the Administrative Tribunal of the International Labour 
Organisation upon Complaints made against the United Nations Educa- 
tional, Scientific and Cultural Organization.*? This ease is not mentioned, 
however, in the treatment of the topic of appeal (pages 247-250). 

There is a need for a handbook on arbitral procedure and rules which 
will indicate how the constitutive agreements for international tribunals 
shall be drafted, how provision for appeal, if any, shall be made, and how 
procedural rules shall be elaborated. The authors’ text should be con- 
sulted by international lawyers in filling this need. If used in conjunction 


3 Sandifer, Evidence before International Tribunals (1939). 

41950] I. C. J. Rep. 65, 221; 44 A.J.L.L. 742, 752 (1950); note, ibid. 728-737. . 

5 Bishop, International Arbitral Procedure 238 (1930); Lansing, ‘‘The Need °% 
Revision of Procedure before International Courts of Arbitration,’’ 1912 Proceedings, 
American Society of International Law 159, 161-163. 

6 Carlston, The Process of International Arbitration (1946), Ch. 1, particularly pp. 4 i, 

7 [1956] I. C. J. Rep. 77. 
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with the Collection of Detailed Rules of Arbitral Procedure, representing 
an exhaustive collection of forms or precedents found in the Commentary 
above mentioned, the text of the Commentary itself, and other leading 
treatises and articles, it will undoubtedly be found helpful for this purpose. 

There is also a need, and perhaps a more pressing one, for a guide to 
practice of international arbitration as a means for regulating conflicts 
arising in international transactions between persons, between states and 
persons, and between international agencies and persons. It is believed 
that provision for resort to arbitration in this sphere is growing apace. 
While the instant volume is not without value for such a purpose, it is 
admittedly not designed for such use. The reviewer takes this occasion 
to mention the need in the hope that it may serve to stimulate study in 
this burgeoning area of international arbitration. 


KENNETH S. CARLSTON 


Varia Juris Gentium. Liber Amicorum Presented to Jean Pierre Adrien 
Frangois. Leiden: A. W. Sijthoff, 1959. pp. 427. 


This is a rich collection of essays by thirty-five publicists of some fifteen 
nationalities in tribute to the great Dutch international lawyer, Professor 
Frangois, on the occasion of his seventieth birthday. 

Among the articles in Dutch, N. 8S. Blom treats the problem of ‘‘the 
States directly concerned’’ in Article 79 of the U.N. Charter; H. Fortuin 
analyzes the meaning for the present time of Grotius’ natural law doc- 
trine of obligation; Van Hamel discusses the law of privateering and 
blockade in the Republic of the United Netherlands; R. D. Kollewijn 
writes about divorce and public order in Dutch private international law; 
Van Panhuys considers the status in international law of private legal 
persons such as commercial corporations and other private associations and 
their nationality (summary in French); W. Riphagen discusses the con- 
centration and delegation of powers in the law of international organiza- 
tions (English summary); B. V. A. Réling presents comments on the 
penal law of war in relation to the rules of international law; J. D. 
Scheppers writes about the emblem and name of the Red Cross; A. J. P. 
Tammes proposes the creation of a ‘‘High Council of Establishment’’ 
which would be entrusted with the pronouncing of factual statements of 
decisive character (English summary). 

R. J. Alfaro presents some observations (in English) on the science and 
art of diplomacy. Baron van Asbeck writes (in French) on some aspects 
of international non-judicial control of the application by governments of 
international conventions. L. Beaufort presents some remarks (in Eng- 
lish) about the European Convention for the Protection of Human Rights, 
and he stresses some revolutionary elements introduced into international 
law by the enforcement measures of that convention. M. Bos writes (in 
French) about the universality of the law of nations, presenting his 
~postulate’’ of the validity of international law throughout the whole 
World, and his ‘‘program,’’ which is concerned with making the law of 
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nations universally acceptable by efforts such as those sketched by Jenks 
in his Common Law of Mankind. lL. Erades, in an essay (in English) on 
the promulgation and publication of international agreements and their in- 
ternally binding force in The Netherlands, delves deeply into the juridical 
aspects of the problems. 

Jonkheer van Eysinga, in his article ‘‘The Retrograde Evolution’ 
French), complains about the reluctance of states to submit their disputes 
to arbitral or judicial settlement ; he cites facts illustrating the lack of a due 
respect for the rule of law in international relations. M. van der Goes 
van Naters writes (in French) about the revision of supranational treaties. 
E. Hambro analyzes (in English) the problem of conflicts of law as part of 
international law. He believes that it would be beneficial for both private 
and public international law if more attention were paid to the interaction 
of these two fields. C. W. Jenks contributes an essay on the ‘‘ Laws of 
Nature and International Law’’ against the background of man’s con- 
temporary experiments with his natural environment. Lord MeNair 
writes about ‘‘Pacta Tertiis,’’ and arrives at the conclusion that while 
ample authority exists for the rule that a treaty cannot impose obligations 
upon third states, the circumstances in which a third state can acquire 
and maintain the benefit of a treaty provision in its favor have not been 
so clearly defined. 

A. N. Makarov examines (in French) the problem of the right of option 
in ease of double citizenship pursuant to international conventions. 
G. H. J. van der Molen writes (in English) about the principle of absten- 
tion and the freedom of the seas. H. Rolin in an essay (in French) about 
obligatory arbitration as ‘‘an illusory panacea,’’ discusses, in a spirit of 
realism, the European Convention of 1957 on Pacific Settlement. In 
an essay on ‘‘Jus in Bello, Jus ad Bellum,’’ G. Scelle develops his pet 
idea of the evolving pattern of federalism in international relations, and 
strongly endorses Professor Francois’ plea for a re-casting of the laws of 
war in spite of the fact that, in his view, ‘‘offensive’’ wars or a war ¢con- 
trary to the Pact of Paris have become illegal under customary inter- 
national law. M. Sgrensen writes (in English) on the territorial sea of 
archipelagos, and he draws attention to the fact that the whole subject 
matter abounds with potential sources of international conflict and friction. 
J. Spiropoulos gives (in English) an analytical appraisal of the contribu- 
tion of the U.N. International Law Commission to the codification of the 
law on fishing and conservation of the living resources of the high seas 

A. M. Stuyt examines (in French) the teleological aspects of international 
law. A. Verdross writes (in English) about the protection of private prop- 
erty under quasi-international agreements. J. H. W. Verzijl (in English 
analyzes the achievements of the International Court of Justice in 199! 
and 1958; he dwells particularly upon the pending Indian-Portuguese ¢as¢, 
the Interhandel case, and the case of certain Norwegian Loans. He it 
cisively discusses the problem of the so-called ‘‘sovereign appraisal’’ of the 
international or domestic character of a matter in dispute. 

H. Wehberg presents (in French) another juridical analysis of the pre 
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visions of the European Convention on Pacifie Settlement of Disputes. 
L. I. de Winter gives (in English) a penetrating essay on the Western 
democracies and the underdeveloped countries. The last article is by 
Quincey Wright on the ‘‘New Law of War and Neutrality.’’ Examin- 
ing the problem of collective security, he affirms that, while it cannot be 
said that collective security has prevented war, it can be said that, supple- 
menting balance-of-power politics, it has made aggressive war unprofitable 
and has prevented the gross injustices which in the past have flowed from 
such war. 

A proper analytical review, which this book deserves, is not possible here. 
The book should be of great interest to all persons interested in the theory 
and practice of international law. 

M. Str. Korowicz 


Lezioni di Storia dei Trattati e Politica Internazionale. 1: Parte Generale. 
By Mario Toscano. Turin: G. Giappichelli, 1958. pp. iv, 518. L. 3,500. 


The volume being reviewed constitutes the introductory part of a course 
of lectures on the ‘‘History of Treaties and International Politics’’ by an 
Italian university professor who is well known for several works on the 
history of treaties. The volume is divided into three parts and an ap- 
pendix. 

In the first part, ‘‘History of Treaties and International Politics’’ (pp. 
1-92), the author undertakes the task of explaining and justifying the 
somewhat awkward topie of his course, which is not of his own choosing, 
being a prescribed subject in the curriculum of the Italian schools of 
political science. While ‘‘History of Treaties’’ and ‘‘ International Poli- 
ties’’ are both well-defined subjects, it is hard for this reviewer to under- 
stand why they should be combined into one course, since the history of 
treaties is only one of the facets of international politics seen as a historical 
process ; on the other hand, international politics as a science should analyze 
all the aspects and forms of international relations, and not treaties only. 
Professor Toscano’s position is that from the viewpoint of international 
polities a treaty is not to be considered for its value as a legal instrument, 
but rather as the crystallization or mirror of a situation involving two or 
more states that has reached a certain balance of which the treaty itself 
is evidence; moreover, treaties are also of significance as evidence of the 
fact that human relations in the international field, the study of which 
the author states to be the object of international politics, now center 
around sovereign states, which resort to treaties as one of the means for 
manifesting their will. The first part of the work also briefly describes 
(pp. 43-71) some of the main collections of treaties and the criteria 
guiding their preparation. 

In the second part, ‘‘Documentary Sources’’ (pp. 93-286), the author 
explains the nature, purposes and contents of so-called diplomatic papers 
and of the other collections of documents issued by governments; he then 
«Xamines in greater detail materials of that type published by the various 
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governments which relate to the origins of the first and second World 
Wars. The third part, ‘‘Memoirs and Similar Sources’’ (pp. 287-482), 
analyzes the characteristics and evidentiary value from the viewpoint of 
international polities of diaries, memoirs and similar writings by statesmen, 
diplomats and other protagonists of international events; it then discusses 
the contents of some of the more interesting materials of this kind pub- 
lished from the time of the Vienna Congress to the end of the second 
World War. The analysis is not merely descriptive, but also tends to 
give an appraisal of the historical value of the materials described within 
the context of the historical events to which they refer. 

The Appendix (pp. 473-512) is somewhat unrelated to the rest of the 
volume and is of a different nature: it is in fact a political essay on 
‘*Certain Peculiarities of the Present International Political Situation.’’ 
Based on the premise that neither of the two main opposing Powers, the 
United States and the Soviet Union, and of the blocs revolving around 
them, is in a position to defeat the other in a full-scale war and that there- 
fore a ‘‘balance of impotence’’ has been established, the author’s conten- 
tion is that some tacit and de facto understanding tending to prevent ex- 
treme solutions has always been reached between the opponents whenever 
an open military conflict arose (Korea, Indochina) or might have arisen 
(Berlin) ; hence war may now be waged chiefly in localized areas of conflict 
or in the psychological field. 

Although the work is mainly conceived as an aid to students in the 
preparation of their examinations and the topic of the lectures does not 
lend itself to unified treatment, Professor Toscano has written an inter- 
esting work, which shows the author’s familiarity with important classes 
of documents relating to diplomatic history and especially to the origins 


of the first and second World Wars. 
ANGELO Piero SERENI 


Das Potsdamer Abkommen und seine Volkerrechtliche Bedeutung. By 
Fritz Faust. Frankfurt-am-Main and Berlin: Alfred Metzner Verlag 
1959. pp. 201. 


The Potsdam Agreement of 1945 laid the groundwork for the German oc- 
cupation regime. It is still basie for the eventual settlement of the German 
question. This treatise analyzes the Agreement, its antecedents, and the 
subsequent policies of the wartime Allies from the standpoint of inter- 
national law. 

The book contains a number of theorems and legal constructions whic! 
to say the least, are tenuous or questionable, and it furthermore shows 
a noticeable lack of consistency. For example, it is claimed as a central 
thesis that, since Germany never surrendered unconditionally (only het 
armed forces did, it is asserted), the victors were not entitled to establis 
at Potsdam any rights for themselves to which Germany did not agre 
Since Germany was not a party to the Agreement, no German Governmel! 
or organ has any obligations whatsoever (irgendwelche Verp/flichtunge” 
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under it (pp. 72-73). Yet, it is also argued that the Atlantic Charter, 
to which Germany was not a party either, did establish a legal obligation 
for the Allies not to change Germany’s territory. Churchill’s strong state- 
ments to the contrary are discarded as ‘‘legalistic’’ (p. 153). 

Of the Sudeten Germans it is stated that they were Reich citizens after 
1938, and hence justified in obeying the Reich (p. 190). This made them, 
among other things Wehrmacht soldiers and undesirable aliens in Czech 
eyes, and destroys the argument that the Benes government committed 
‘‘genocide’’ (p. 191) by expelling them, as authorized by Potsdam. 

Various actions are criticized as illegal because they contradicted the 
Potsdam Agreement. Thus, the ‘‘illegality’’ (Widerrechtlichkeit) of the 
French regime for the Saar could not be rectified by the consent of the 
puppet (Frankreich hoerige) Saar government (p. 166). France’s argu- 
ment that this was to indemnify her partly for war damages is ‘‘legally un- 
tenable’’ because, under international law, reparations can only be de- 
manded in cash or commodities (p. 168). However, for any of the oc- 
eupants to take reparations from current German production was also 
impermissible, both under general international law and the Potsdam 
Agreement (p. 127). 

Most serious, in view of implications for the future, is the reasoning about 
the German frontier with Poland. The insistence that the frontier was 
not definitely established at Potsdam is, of course, justified. But any 
suggestion (as put forth, e.g., by Mr. John McCloy in his Russia and 
America, 1956) to accept the Oder-Neisse line in principle is uncompromis- 
ingly rejected. 

In arguing these and various other points, the author—and his copious 
quotations show his views to be widespread in professional German litera- 
ture—never condones the misbehavior of Hitler Germany. But neither 
is any allowance made for the profound dilemma of the countries victimized 
by it: namely, how to square the humanitarian precepts which were so 
utterly disregarded by that regime with the axiom that any legal system 
must allow for the righting of wrongs. Reading this book one would get 
the impression that the very progress of international standards has, para- 
doxically, made transgressor states virtually immune against compensatory 
demands from the rest of the international community. 


JoHN H. E. Friep 


Polish-German Frontier from the Standpoint of International Law. By 
Boleslaw Wiewiora. Preface by Professor Alfons Klafkowski. Poznan- 
Warsaw : Wydawnictwo Zachodnie, 1959. pp. xxxii, 224. 


B. Wiewiora’s book provides English-speaking lawyers with an op- 
portunity of getting acquainted with the Polish legal arguments concern- 
ing the Oder-Neisse boundary. The Polish legal thesis may be summarized 
under five heads: 

1. The Four Great Powers had the right to transfer German territories to 
other states by virtue of the German unconditional surrender and their 
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assumption of the supreme authority over Germany in the absence at the 
time of any German Government. They claimed this right in their 
Declaration of June 5, 1945, where they said that they ‘‘ . . . will here- 
after determine the boundaries of Germany .. .’’ 

2. They intended in 1945 finally to allocate the territories east of the 
Oder-Neisse line to Poland, for the Potsdam Agreement referred to these 
territories as ‘‘former German territories’ and did not limit in any way 
the powers of the Polish administration extended to them; also the German 
territory placed under the Polish administration was not declared to be a 
fifth zone of occupation. 

Their simultaneous decision to transfer the German population from 
Poland and their subsequent co-operation in this mass transfer in 1945- 
1946, which mostly affected the German inhabitants of these territories, 
indicated their intention to consider the new boundary as final. 

The book also recalls President Truman’s reference in his statement of 
August 9, 1945, to the Potsdam decision as providing ‘‘a short and more 
defensible frontier between Poland and Germany.”’ 

3. The author interprets the Potsdam reservation concerning the final 
delimitation and determination of the German-Polish frontier in a later 
peace settlement (he thinks that a peace settlement did not necessarily 
mean a peace treaty) as a reference to a later formal approval of the 
demarcation on the spot of a boundary line already and finally settled at 
Potsdam. 

4. He holds that the Potsdam Agreement is a pactum in favorem tertii 
(like the provision in the Versailles Treaty on the transfer of Schleswig 
to Denmark). He thinks that, once the third party has accepted the right 
which such a pactum had conferred on it, the original contracting parties 
(the Four Powers in this case) can no longer revoke or modify this right 
without the third party’s assent. 

5. He concedes, however, that there is a need for Western recognition of 
the boundary because the Western Powers have held since 1946 that the 
Polish claim is either illegal or of doubtful validity. He thinks that such 
a recognition is required only from the Powers which made the Potsdam 
decision, as they had at the time full jurisdiction to transfer German 
territories. The Western German recognition would be legally super- 
fluous for an additional reason, namely, because the only German neighbor 
on the Oder-Neisse, the German Democratic Republic, accepted the new 
frontier in the three agreements concluded with Poland in 1950-1951. 

It is interesting that the author rejects the concept of compensation (the 
allocation of the former German territories as a compensation for the 
former Polish territories lost to the U.S.S.R.) and thus dissociates the 
problem of the Polish Western frontiers from that of her Eastern 
boundaries. 

One can agree or disagree with this legal analysis, but one cannot deny 
that these arguments carry a considerable political weight because they 
reflect not only the Polish but, much more important, also the Soviet stand 
on the matter. Whatever might be the objective value of the legal, his- 
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torical, economic and ethnic arguments advanced by the German and 
Polish parties to this dispute, the fact remains that Soviet policy, many 
times reaffirmed and backed up by nuclear power, petrifies the status quo 
not only on the Oder but also on the Elbe, which divides Germany, what- 
ever her legitimate frontiers might be, into two mutually hostile states. 


W. W. KvutLskKI 


Documents on the Expulsion of the Germans from Eastern-Central-E urope. 
Vol. I: The Expulsion of the German Population from the Territories 
East of the Oder-Neisse Line. Bonn: Federal Ministry for Expellees, 
Refugees and War Victims, 1958. pp. xvi, 370. 


The item under review represents a much abridged translation into Eng- 
lish of the first volume of Dokumentation der Vertreibung der Deutschen 
aus Ost-Mitteleuropa, prepared for publication by a special editorial com- 
mittee set up for that purpose by the Federal Ministry for Expellees, 
Refugees and War Victims, and which first came out in 1953. The present 
version consists of a long introduction (pp. 1-124) and a section of docu- 
ments comprising a selection of eye-witness reports on the large-scale 
movement of German population from East European areas towards the 
end of, and after, the war. 

Little can be said either for or against the documentary appendix. Like 
all personal accounts, this one suffers from being highly personal and 
emotive, as well as being somewhat confused. Some of the statements 
sound eredible and truthful, others strike the reader as much less con- 
vincing. As objective data their value must, on the whole, be deemed ques- 
tionable. 

On the other hand, the lengthy introduction written by the editorial 
committee contains much valuable information that is difficult to obtain on 
the migrations of the German population towards the end of the war. Un- 
fortunately, however, the positive aspects of the work are entirely negated 
by its many objectionable features. The general tone of the writing is 
highly emotional, at times even openly propagandistic. Many of the 
assertions and conclusions are either undocumented or based on material 
of the most dubious nature and either mistaken, to say the least, or manu- 
factured with an obvious purpose in mind. Mistakes, distortions, in- 
nuendos and half-truths abound. Developments are taken out of their 
proper historical context. Hitler’s policies of the prewar and wartime 
period in the occupied and annexed territories of Eastern Europe, and the 
crucial fact that the area in question was the scene of some of the worst 
fighting of World War II, both decisive factors in any explanation of local 
population displacements, are largely ignored in favor of stressing Soviet 
atrocities as the main cause of the flights. Fear-stricken refugees, Reich 
administrators and ‘‘settlers’’ escaping from the vengeance of the local 
populations so humanely ruled by them, thousands evacuated on the orders 
of the Nazi Government and Party and bona fide expellees, all are indis- 
criminately and conveniently lumped together as innocent victims of the 
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expulsion policies of the Russian, Polish and Czech authorities, openly or 
tacitly aided and abetted by the Western Allies. 

Many atrocities were undoubtedly committed by the invading armies in 
East German territories; numerous private accounts, too, were certainly 
settled in the occupied areas when the tide of war turned. The picture is 
certainly grim enough without added embellishment and deserves im- 
partial and objective examination. Programmatic in purpose, biased in 
approach, suspect in execution, the present volume can hardly be said to fill 
this need. The quality of the English translation also leaves much to be 


desired. 


GEORGE GINSBURGS 


El Derecho Internacional Interpretado por la Corte Suprema de la Nacion 
(1863-1956). Rosario, Argentina: Instituto de Derecho Internacional, 
Facultad de Ciencias Econémicas, Commerciales y Politicas, Universidad 
Nacional del Litoral, 1958. pp. xlvii, 285. Index. 


This useful volume brings together in digest form about a century’s 
jurisprudence of the Argentine Supreme Court on international legal 
questions. The digest contains fifty-four main subject headings, running 
from ‘‘accession’’ to ‘‘treaties and conventions.’’ Most of main topical 
headings deal with familiar international law subjects, such as diplomatic 
agents, extradition, nationality, neutrality, war, et cetera. Several main 
headings, however, deal with particular facets of Argentina municipal 
law that have international implications; for examples, amparo, the 
Catholic Church, the competence of the Argentine federal judiciary in 
certain international matters, industrial accidents, liberal professions, 
et cetera. 

In the case of several topics, the digest reveals a wealth of court de- 
cisions. This is particularly true for aliens, citizenship and naturalization, 
competence of the feleral judiciary, consuls, diplomatic agents, extradi- 
tion, and treaties and conventions. Under extradition, for example, one 
finds 260 entries; again, the section on treaties and conventions digests 
eases relating to some 40 separate instruments. Also this digest makes 
available materials not published in Lauterpacht’s International Law 
Reports. A hasty check of the Reports for the years 1951-1954 determined 
that this digest contains every Supreme Court decision published in the 
Reports, and in addition refers to many which are not (as, for examples, 
decisions Nos. 1 (1951), 11 (1953), and 23 (1953) digested under ‘‘ Agentes 
Diplomaticos’’ and relating to the competence of the Argentine Supreme 
Court in actions involving diplomatic officials). 

The volume has certain drawbacks. It is limited to Supreme Court 
decisions ; digests of cases are never as satisfactory as full reports; running 
heads at the tops of pages indicating the subject matter treated are lacking: 
and there is some repetition, since a given case may be entered several 
times under various headings. But these are minor. The Institute under 
whose auspices this digest was prepared has gained a reputation for 
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thorough, factual production. This volume stands to add to that repu- 
tation, for its value as a guide to Argentine case materials on international 
law is manifest. 

Davin R. DEENER 


The Nuremberg Trials. By August von Knieriem. Chicago: Henry Reg- 
nery Co., 1959. pp. xxii, 561. $12.50. 


On December 20, 1945, the Control Council for Germany enacted its 
Law No. 10 for the purpose of establishing ‘‘a uniform legal basis in 
Germany for the prosecution of war criminals and other similar offenders, 
other than those dealt with by the International Military Tribunal.’’ 
Participation of the United States in these subsequent trials was made 
possible by the enactment, effective October 18, 1946, of Military Govern- 
ment Ordinance No. 7, the purpose of which was ‘‘to provide for the 
establishment of military tribunals which shall have power to try and 
punish persons charged with offenses recognized as crimes in Article IT 
of Control Law No. 10, including conspiracies to commit any such crimes.’’ 

The Chief of Counsel for War Crimes, acting under the Office of Military 
Government for Germany, was empowered to bring persons to trial before 
the military tribunals established pursuant to Military Government Ordi- 
nance No. 7. In all, twelve trials were completed in these subsequent 
proceedings before United States tribunals. The sixth trial, the ‘‘ Farben 
Case,’ was brought against twenty-three former officials of J. G. Farben- 
industrie Aktiengesellschaft. August von Knieriem, an attorney for J. G. 
Farben, who was one of the defendants in that trial (he was acquitted), 
is the author of this critique of the subsequent trials at Nuremberg. 

The work is in three parts. The first part deals with problems of sub- 
stantive law, judicial organization, and procedural law. Von Knieriem’s 
basic contention is the oft-repeated argument that Control Council Law 
No. 10 (and ipso facto, the Charter of the International Military Tribunal 
which preceded it) was invalid as an ex post facto enactment, and could 
not justifiably be sustained as a codification of international law existing 
at the time the acts were committed. In his view, criminal responsibility 
Should have been determined by German law, either as the law directly 
applicable, or the only law which could have been invoked under estab- 
lished principles of the conflict of laws. This contention underlies most 
of the criticism which heretofore has been leveled at the Nuremberg pro- 
ceedings. 

The second part considers selected legal problems common to all eases, 
such as causality and punishability of acts of omission, participation, con- 
sciousness of doing wrong, conflict of duties, superior orders and state of 
hecessity, and the duty of public office. The third part reviews these 
problems as related to trials of military leaders and industrialists, in- 
cluding specifically, of course, the ‘‘ Farben Case.’ 

The author’s attack upon the validity of the proceedings before the 
United States Military Tribunals at Nuremberg reflects a reluctance on 
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his part to recognize the possibility of the development—in our own time— 
of an international law of crimes. He thus invokes the defense of which 
Mr. Justice Jackson spoke in his opening statement before the International 


Military Tribunal: 


The refuge of the defendants can be only their hope that International 
Law will lag so far behind the moral sense of mankind that conduct 
which is crime in the moral sense must be regarded as innocent in law. 


If one agrees with von Knieriem’s premise—that there is no basis in 
international law for the trials conducted pursuant to Control Council 
Law No. 10—it would, indeed, be difficult to disagree with many, if not 
most, of the technical defects which he finds in them. But it is just on 
the validity of this premise that the fate of mankind depends. For if it is 
not a crime, punishable at the bar of international justice, to engage in 
aggression by force in today’s thermonuclear age, or to commit genocide 
or other crimes of enormous magnitude against humanity itself—mankind 


is, indeed, on the verge of extinction. 
Wauirney R. Harris 


The Crime of State. By Pieter N. Drost. Vol. 1: Humanicide. pp. x, 358. 
Fl. 28.90, cloth; Vol. Il: Genocide. pp. x, 212. Bibliography. F'. 
16.95, cloth. Leyden: A. W. Sijthoff, 1959. 


This twofold publication deals with penal protection of rights of persons 
and peoples in international law. The first volume, which is the general 
part, is entitled Humanicide, International Governmental Crime Against 
Individual Human Rights. Theory and proposals for international penal 
safeguards for such rights de lege ferenda are discussed against a general 
background of the rights and duties of states. 

When there is a violation of basic human values, such as integrity, 
liberty, security and dignity of person, by a private person, a common 
crime is committed. According to the author, violations of these rights 
by a state official constitutes humanicide. Such crimes of state should be 
punished internationally, not only because they may endanger international 
peace and security, but also because the state authorities are frequently 
beyond the reach of national law and jurisdiction. Ultimately, penal 
law can be enforced on individuals, not on abstractions like states. In 
presenting his legal theory, the author deals, in Part I, with the law of 
nations and the rights of people. More than half of the first volume 
is devoted to this discussion. His philosophy of law is characterized by 
the depth, clarity and reasoning ability of one who obviously knows his 
subject. There is a critical analysis of the Declaration on Rights and 
Duties of States, prepared by the U.N. International Law Commission, 
of the Universal Declaration of Human Rights proclaimed by the U.N. 
General Assembly, and of the two Draft Covenants on such rights. The 
rest of Volume I is devoted to international law and individual duties. 
Historical analyses of various schools of legal thought are followed by 4 
discussion of international criminal law. 
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In the first part of the second volume the author deals with genocide, 
and particularly with the convention on this subject. The author examines 
thoroughly the views expressed in the development of the text of the con- 
vention and follows them with a critical study and balancing of opposed 
opinions. This reviewer, as U.S. delegate on, and chairman of, the Com- 
mittee on Genocide, and also participant in the Legal Committee’s de- 
liberations, expressed extensive views which are not in accord with some 
of the basic positions taken by the author, but a review is not the proper 
place to present them. 

in the second, and last part of Volume II, the author discusses critically 
the Charter and Principles of Niirnberg, the United Nations efforts to 
formulate those principles and the U.N. Draft Code of Offenses against 
the Peace and Security of Mankind. In discussing aggression, the author 
refers to the U.N. Committee on Defining Aggression. As a U.S. delegate 
on that committee, this reviewer dealt extensively with this important 
problem, and he remains unconvinced by the author’s basic conclusion that 
a definition of aggression is desirable. 

While this reviewer cannot approve everything in the publication under 
review, he must point out that international law in general, and interna- 
tional criminal law in particular, have been greatly enriched by this work. 
It is unusually well written by an able and knowledgeable scholar. 


JOHN MAKTOS 


Derecho Constitucional de las Naciones Unidas. By Eduardo Jiménez de 
Aréchaga. Madrid: Escuela de Funcionarios Internacionales, 1958. pp. 
642. Index. 


Senor Aréchaga’s contributions to the development of the law of the 
United Nations have already established his reputation as a scholar and 
jurist. We can give a warm welcome, therefore, to his new comprehensive 
study of what the author describes as the Constitutional Law of the United 
Nations, surveying the organization and activities of the United Nations 
and examining, problem by problem the leading issues that have been 
under discussion since the adoption of the Charter. The volume is, indeed, 
doubly welcome, not only as a careful analysis of the Charter, but as the 
expression of the point of view of a distinguished Uruguayan on contro- 
versial issues involving the revision of the Charter. 

So elaborate are the details of this lengthy study that it is only possible 
to select particular issues for comment. The discussion of ‘‘domestic juris- 
diction’? under Article 2 (7) of the Charter is particularly interesting, the 
author contrasting the views of Kelsen, Lauterpacht and others, and stat- 
ing on each issue his own conclusion clearly and frankly, always a practical 
and realistic one looking to the effective application of the Charter. A 
succession of ‘‘rules’’ clarify the delimitation of the respective competences 
of the Assembly and the Council, a difficult question which is admirably 
handled, as is the supplementary question of the competence of the As- 
sembly in the absence of action by the Council. 
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The chapter dealing with ‘“‘legitimate defense and regional security 
agreements’’ commands attention in view of the practical interpretation 
given to Articles 51-54 of the Charter by the successive cases that have 
arisen under the Inter-American Treaty of Reciprocal Assistance. What 
is self-defense in classical international law, what concessions does the 
Charter make to self-defense as an exception to the prohibited use of force, 
who is to decide what is self-defense in the light of modern conditions, how 
far are regional security measures subordinate to the jurisdiction of the 
Security Council—all these phases of the problem are discussed with ad- 
mirable balance of judgment. A brief but careful analysis of the Guate- 
malan case in 1954 leads to the conclusion that a serious precedent was 
created in denying a hearing to the Arbenz government. The chapter on 
the International Court deserves special mention because of its judicious 
observations on the forms taken by the optional clause and on the situa- 
tion resulting from the failure of one of the parties to appear before the 
Court (juicio en rebeldia). 

It is unfortunate that so valuable a commentary does not appear in an 
English as well as a Spanish text. But this is a matter which it should 
not be too difficult to remedy. Latin American jurisprudence has become 
too valuable to be limited to those who are at home in Spanish. 


C. G. FENWICK 


The United Nations. By Leland M. Goodrich. New York: Thomas Y. 
Crowell Co., 1959. pp. x, 398. Index. 


This is a survey of the United Nations designed principally for under- 
graduates. It is well suited for use as a text in college courses in interna- 
tional relations and as an introduction to the study of international or- 


ganization. 

The book begins with a glance at the history of international organiza- 
tion, notably the League of Nations. It then deseribes the establishment 
of the United Nations, and summarizes its structure. The assumptions 
of the Charter, and in what degree they have corresponded to the actuali- 
ties of the postwar world, are set forth. Professor Goodrich proceeds to 
discuss the Charter’s evolution through interpretation. Having set the 
stage with these preliminary chapters, he turns to more detailed exposition 
of phases of United Nations history: membership; the interplay of the 
General Assembly and the Security Council; the rédle of the Secretary 
General and Secretariat; ‘‘keeping the peace’’; pacific settlement of dis- 
putes; ‘‘the atom and disarmament’’; the protection of human rights; the 
promotion of economic and social welfare; helping dependent peoples. 
The book concludes with an evaluation of the record of the United Nations: 
its achievement is characterized as ‘‘substantial’’ but ‘‘inadequate’’ (P. 
325). Professor Goodrich suggests that: ‘‘. . . we should be impressed 
by the fact that it [the United Nations] has actually achieved so much, 
and not surprised that it has accomplished so little’’ (p. 328). The texts of 
the Charter and of the Covenant of the League are printed in an appendix. 
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The United Nations is an informed work, grounded in Professor Good- 
rich’s well-known familiarity with the Organization. It contains a few very 
minor factual errors, most notably the statement that the members of the 
United Nations Field Service are ‘ 
183). While seconding was proposed at one point by the Secretary Gen- 
eral, the General Assembly decided in favor of direct recruitment. The 


‘seconded by Member governments”’ (p. 


work contains a larger number of errors in grammar, typography and 
form—e.g., the International Court of Justice more than once is presented 
as ‘‘the Court of International Justice.” One may have reservations 


about usage which places the United States among the ‘‘colonial powers’’ 
(p. 315) and suggests, without caveat, that British Togoland ‘‘has already 


achieved independence, in union with the Gold Coast, as the state of 
Ghana’’ (p. 312). 

Professor Goodrich’s exposition is clear and his evaluations are careful. 
He has sueceeded in compressing a great body of data into a manageable 


and useful text. 
STEPHEN M. SCHWEBEL 


European Organisations. By Political and Economic Planning. London: 
George Allen & Unwin, Ltd.; Fair Lawn, New Jersey: Essential Books, 
1959. pp. xvi, 372. Index. $4.50; 30 s. 


This study is a collaborative work of the PEP staff and is subtitled 
‘fan objective survey.’’ And a most welcome objective study it is: it pre- 
sents a comprehensive, detached and well-written description and evalua- 
tion of the work of the seven main European regional organizations and 
NATO, minimizing unnecessary detail and stressing the general conclu- 
sions which may be drawn from the record of these efforts at permanent 
multilateral regional collaboration. The book must be considered a valu- 
able text in courses on International Organization which emphasize the 
United Nations system but wish to allot some time to European regionalism. 

At the same time this study is only of indirect interest to the inter- 
national lawyer. Nor can it be considered an original monograph. The 
authors discuss each organization according to a standard outline: origins, 
structure and powers, functions, program and achievements, methods of 
work. The information imparted under each of these headings—with the 
exception of the last—is available elsewhere. Important legal conclusions 
are stated when methods of work are analyzed, but only to the extent of 
noting that the decision-making rules laid down in each treaty are not 
generally observed : irrespective of the voting rules specified, the operative 
principle in each ministerial body is the tacit rule of unanimity. A more 
detailed discussion, clearly beyond the intentions of the authors, of the 
judicial process of the European Court of Justice, the experience of the 
European Commission on Human Rights, the quasi-judicial rules em- 
ployed by the High Authority of the Coal and Steel Community or the 
0.E.E.C. Steering Board for Trade is still to be produced. 

A searching analysis of the methods of work, by contrast, is of great 
importance to students of political aspects of international organizations. 
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Here the unique value of this study lies in the chapter on O.E.E.C., the 
only one which makes an important monographiec contribution. We have 
here the first objective and systematic evaluation of decision-making by 
intergovernmental bodies, its successes and its failures. The chapter on 
Western European Union is marred by the omission of the Council’s con- 
sideration of the 1957 British White Paper on Defense and the whole issue 
of nuclear deterrence versus limited war, the only really controversial issue 
taken up by W.E.U. Similarly, the chapter on NATO, while presenting a 
very sophisticated discussion of non-military co-operation and a most per- 
ceptive evaluation of ‘‘political consultation,’’ never comes to grips with 
the main strategic problem which has underlain the decline of the alliance. 
The analysis of working methods in the Coal and Steel Community is ex- 
cellent. While the novelty of the European Economie Community and of 
Euratom precludes a similar analysis of these bodies, the two chapters in 
question have the enormous merit of presenting two incredibly complicated 
treaties in a succinct and accurate fashion. But one cannot help wondering 
why the admittedly interesting working methods of the U.N. Economic 
Commission for Europe are painstakingly analyzed while the practical 
marginality of that organization is conceded at the same time. The first 
and concluding chapters are perhaps of greatest value in terms of the needs 
of the teacher. The introduction gives us a succinct historical introduction 
of the political circumstances governing the growth of European regional- 
ism, while the concluding chapter contains a series of judicious statements 
as to the circumstances under which a given type of organization is likely 
to flourish or to wither. In each case the importance attached to the organ- 
izations by national governments emerges as the crucial consideration. 


Ernst B. Haas 


Towards a European Parliament. By Kenneth Lindsay. Introduction by 
Sir Robert Boothby. Strasbourg: Secretariat of the Council of Europe, 
1958. pp. xvii, 164. Appendices. 


This compact, highly recommended book about the 15-nation, non-legisla- 
tive ‘‘Parliament’’ that periodically meets at Strasbourg, combines urbanity 
with sharpness, and worry with faith. The author, a former Civil Lord 
of the Admiralty and Under-Secretary for Education and a former M.P. 
for the Combined English Universities, wrote it after observing the Con- 
sultative Assembly of the Council of Europe for almost a decade. 

Mr. Lindsay is a great believer in supra-national parliamentary (as 
distinguished from inter-governmental) bodies. He would agree with A. 
H. Robertson, who considers them as ‘‘the distinctive feature of interna- 
tional organizations in Europe’’ (91 Hague Recueil, 1957, p. 164). But 
while Robertson sees ‘‘a steady development of the powers and functions o! 
the Assembly’’ (ibid. 169-170), Lindsay is dissatisfied with the per- 
formance. 

As parliamentary practitioner, he dissects the concrete, down-to-earth 
problems which beset those gatherings—the absence of political groupings; 
the effects of seating Turks and Swedes, Italians and Icelanders, socialists 
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and conservatives, in the alphabetical order of their names; the crowded 
programs of the short sessions; the intractable language problem; the 
procedural complications; the frequent need to send substitutes; the dif- 
ficulties for the delegates, upon their return home, to interest their govern- 
ments in the Strasbourg recommendations, et cetera. Yet he considers the 
Assembly ‘‘a brave attempt.’’ On the basis of a questionnaire he cir- 
culated among 617 parliamentarians who over the years attended it, he 
gives a vivid picture of their different attitudes toward Strasbourg and ex- 
periences there. 

The author credits the Assembly with some positive achievements, for 
example, with breaking the potentially ominous stalemate over the Saar 
question—‘‘the first case of parliamentary [meaning: regional-parlia- 
mentary] diplomacy’’ (p. 86); the emergence of the European Conven- 
tion on Human Rights; the abolition of traffic barriers, et cetera. He 
claims, however, that the Statute of the Council of Europe makes the As- 
sembly so weak as to create a ‘‘permanent atmosphere of frustration.’’ 
‘‘Scores of recommendations and resolutions have been passed with no 
tangible results’’ (p. 60), since the Committee of Ministers can reject them 
without explanation; hence, ‘‘a ceaseless cold war between Assembly and 
Ministers. ”’ 

In turn, he blames the Assembly for lacking ‘‘ political sagacity’’ and 
for failing to evolve an official opposition, ‘‘the only check on a Govern- 
ment,’’ viz., in this ease, the Committee of Ministers (p. 105). The author 
does not advocate axiomatic imitation of British parliamentary principles. 
Rather he wishes for a considerable strengthening and streamlining of 
European parliamentarianism. 

Regarding the attitude of individual governments toward European 
integration, he only discusses that of the United Kingdom. His verdict is 
harsh: Britain could have become the architect of a unified Europe, but 
failed. In this judgment he is seconded, with almost passionate severity, 
by Sir Robert Boothby who, after eight years’ membership in the Stras- 
bourg Assembly as British M.P., resigned for the time being ‘‘in utter 
frustration.’’ He believes that, with the European Economic Community 
—the ‘‘Little Europe’’ of the Six—in being, it is too late to reform the 
machinery of the Fifteen. While the Strasbourg Assembly ‘‘has at least 
tried,’’ the Committee of Ministers ‘‘has throughout been guilty .. . of 
‘inert futility’’’ (p. xiii). Im Sir Robert’s opinion, a fresh start toward 
European Union is needed, through an entirely new scheme linking the 
sritish Commonwealth and Western Europe. 

JoHN H. E. FRiep 


Le Canada et le Systéme Interaméricain. By Marcel Roussin. Ottawa: 
Editions de ]1’Université d’Ottawa, 1959. pp. ix, 285. 


How is it that Canada, our neighbor to the north, who might have been 
expected to play a prominent part in the affairs of the Western Hemi- 
sphere, has thus far failed to occupy the empty chair said to be waiting 


for her at the Pan American Union? The answer is given in Professor 
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Roussin’s new volume, which ranges over the whole field from the histori- 
eal background of Pan-Americanism to the practical advantages and dis- 
advantages of the possible co-operation of Canada in the inter-American 
system. In some respects a French Canadian is in a favored position to 
estimate the moral elements of unity in the inter-American system and to 
point out the obstacles to the reconciliation of Anglo-Saxon traditions with 
those of Latin America. 

The interplay of centripetal and centrifugal forces marks the evolution 
of the present inter-American system. Commercial interests dictated the 
beginning of the series of inter-American conferences, which little by little 
realized the need of meeting political issues, and at last came to the domi- 
nant issue of regional collective security, which in turn has made possible 
economic, social and cultural relations hitherto impracticable. Where does 
Canada fit into this new picture? The Conference at Mexico City in 1945 
expressed the hope that the collaboration of Canada with the inter-Ameri- 
can system might become closer and closer; and the Charter of the Organi- 
zation of American States was deliberately worded so as to eall for the 
signature of inter-American states rather than republics. But in spite 
of the recognition by leading statesmen on both sides that the participation 
of Canada in the inter-American system would be of mutual advantage, 
the forces in opposition are still sufficiently strong to make it unwise to 
press the issue for the moment. The argument that Canada, as a member 
of the British Commonwealth, is barred from membership in any similar 
groups of states can readily be disposed of; but more difficult would be the 
publie reaction to the possible loss of initiative and independence in the 
field of economic relations. ‘‘Let the United States make economic sacri- 
fices for ulterior political gain; why should Canada?’’ might sum up the 
argument. Perhaps the most informative chapter (XI) in the book is that 
describing the various points of view in favor of and against the partici- 
pation of Canada in the inter-American system. The emphasis placed by 
the author himself upon the moral obligation of promoting the high objec- 
tives of regional co-operation is impressive. 

Professor Roussin has performed a valuable service which can only be 
properly estimated in the coming years. The critical issues now before 
the Organization of American States call for courage and sound judgment, 
which the Government of Canada has shown it possesses in full measure; 
and the unhappy tag of imperialism unjustly pinned to the most generous 
of United States policies would have no application to our neighbor to 


the north. 
C. G. FENwIckK 


The Soviet Union and the Middle East. By Walter Z. Laqueur. New 
York: Frederick A. Praeger, 1959. pp. xiv, 366. Appendices. Index. 
$6.00. 
The Soviet Union and the Middle East is divided into two parts, ‘‘The 


Soviet Image of the Middle East’’ and ‘‘The Great Breakthrough.’’ Ac- 
cording to the author, Part I, ‘‘The Soviet Image,’’ is ‘‘an investigation 
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into the sources of Soviet policy’’ in the Middle East; however, it is really 
Part II, ‘‘The Great Breakthrough,’’ with which the book is concerned. 
Here Mr. Laqueur describes the crucial 1955-1959 period in the Soviet- 
Middle Eastern relationship in detail. His approach is functional as well 
as geographical, and he traces the main issues, such as the arms deal, the 
Suez Canal crisis, Soviet trade and aid, Soviet cultural policy and the 
impact of Communism both as a movement and as an ideology on Islam 
and on Arab nationalism in Egypt, Syria, Sudan, Jordan, Lebanon, Iraq, 
Turkey, and Iran. His principal conclusions may be conveniently sum- 
marized as follows: The Egypt-Czechoslovak arms transaction was the actio 
mirabilis which started the Soviet-Arab rapprochement, to be more than 
confirmed by the dramatic Suez crisis; by then the Arab world had not 
only rejected the Eisenhower Doctrine but had fully accepted the Soviet 
version of the incident. The union of Syria with Egypt, which came as a 
surprise to Moscow, was eventually received with good grace; indeed, given 
the circumstances, there was little else Khrushchev could do. Politically, 
this good grace was expressed by continued Soviet credit, which by 1958 
was the highest Soviet credit ever granted to a non-Communist country, 
namely, 760 million dollars, three times as much as Soviet credit to India. 

As a movement and organization, Communism in the Middle East, ae- 
cording to Mr. Laqueur, has great attraction for the native intelligentsia 
in spite of the Party’s overt dropping of the Marxist-Leninist doctrines and 
its acceptance of staunch Arab nationalist views instead, thereby competing 
with other nationalist Arab parties. As an ideology, Communism does not 


appear to Mr. Laqueur incompatible either with Islam or with Arab nation- 
alism. Still, a conflict ‘‘seems inevitable in the long run .. .’’ the 
author predicts. 

The Soviet Union and the Middle East, though somewhat tedious in 
style, is a distinguished, significant contribution to international relations, 
to Soviet foreign policy, and to Middle Eastern affairs. 


JAN F. TRISKA 


Legal Problems of International Trade. Edited by Paul O. Proehl. Ur- 
bana: University of Illinois Press, 1959. pp. xiv, 453. Index. $6.50. 


This volume, a collection of twenty-two papers, was published to cele- 
brate the opening in 1959 of the St. Lawrence Seaway. The papers are 
arranged in three major sections, the first of which, under the heading 
“The Legal Framework of the St. Lawrence Seaway,’’ contains an ad- 
mirably concise but comprehensive survey by Maxwell Cohen and Gilbert 
Nadeau of the juridical basis of the Seaway, which consists primarily of 
some exchange of notes, parallel legislation by the Canadian Parliament 
and the Congress of the United States, and certain approval actions by the 
International Joint Commission established under the Boundary Waters 
Treaty of 1909 (p. 33). The second section, entitled ‘‘Legal Problems 
of an International Seaport,’’ includes three papers, one of which is a 
readable and up-to-date introduction to Admiralty and Maritime Law by 
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Stuart B. Bradley; it appears that its author considers admiralty law 
as international law when he writes: 
Admiralty law is ancient, and it is international, but it must direct 
its course between the thousand poorly charted reefs of federal statutes, 
state statutes, city ordinances, departmental regulations, treaties, in- 
ternational conventions, court decisions, and administrative rulings. 
(p. 81.) 


The third section, under the heading ‘‘Legal Problems of International 
Trade,’’ comprises eighteen papers and a selected bibliography. ‘‘Ex- 
change Controls and International Law’’ (pp. 311-327), by Stanley D. 
Metzger, discusses some guiding principles on administration of foreign 
exchange controls embodied in several bilateral agreements to which the 
United States is a party; the author states that the ‘‘most-favored-nation”’ 
standard of application referred to in the Brazilian, Costa Rican and 
Guatemalan agreements, either alone or coupled with the ‘‘national’’ treat- 
ment standard, is of extremely limited relevance to exchange control (p. 
315). The paper also takes up in considerable detail the impact of the 
Articles of Agreement of the International Monetary Fund on the freedom 
of members to impose exchange controls or exchange restrictions, and to 
recognize the exchange control regulations of other members. In particu- 
lar, it presents a lucid exposition of the major legal issues involved in 
Article VIII, Section 2(b) of the Fund Agreement, which relates to the 
unenforceability of certain exchange contracts. 

‘*Methods and Channels of Foreign Trade’’ (pp. 142-161), by Wallace 
R. Baker, deals primarily with the legal forms and comparative economic 
advantages to United States firms of carrying on business abroad through 
wholly-owned foreign subsidiaries, branches of a United States company, 
or through a foreign base company. Substantially the same questions are 
taken up in ‘‘Operating a Corporate Enterprise Abroad’’ (pp. 271-281 
by David G. Moyer. ‘‘Foreign Business Operating in the United States” 
(pp. 282-310), by Smith Thompson, presents a useful introduction to a 
traditionally neglected subject of considerable interest to lawyers and 
businessmen. ‘‘The Significance of Regional Market Arrangements’’ (pp. 
364-386), by Robert B. Looper, focuses on the European Common Market. 
the Sterling Area, and the contemplated Free Trade Area; it ventures. 
inter alia, a forecast on the probable effects of the European Common 
Market on American trade and investment (p. 383). It is somewhat 
surprising to note that the rather detailed ‘‘Checklist of Legal Problems 
in Considering Foreign Investment’’ (pp. 416-425), by Robert Charles 
Kelso, poses the question: ‘‘ What is the nature of its [1.e., the prospective 
eapital-importing country] foreign relations with the U.N. and other 
nations?’’ but apparently overlooks the relevance of membership in the 
International Monetary Fund or the International Finance Corporation in 
this context. 

“‘The Settlement of Disputes in International Trade’’ (pp. 402-415). 
by Martin Domke, sums up succinctly all major aspects of international 
commercial arbitration with due regard to arbitration statutes adopted 
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by seventeen of the fifty States of the Union, to arbitration agencies in the 
United States and abroad, to judicial decisions, and to international con- 
ventions on the subject, including the 1958 U.N. Convention on the Recog- 
nition and Enforcement of Foreign Arbitral Awards. 

‘‘A Critique of the United States Foreign Economic Policy’’ (pp. 121- 
141), by Richard N. Gardner, purports to chart new directions in the two 
main areas of U.S. foreign economic policy: aid and trade. A detailed 
discussion of the many suggestions advanced in this provocative paper is 
outside the scope of this review; however, it should at least be mentioned 
that Gardner forcefully conjures up the perils to liberal trade policies 
inherent in the ‘‘escape clause’’ provisions and the escapism from interna- 
tional commitments inherent in the ‘‘peril point’’ provisions of the Trade 
Agreements Act. ‘‘United States Foreign Trade and Investment Policies’’ 
(pp. 107-120), by C. Douglas Dillon, clearly presents the official U.S. 
position as regards the expansion of trade, promotion of private foreign 
investment abroad, and government assistance. ‘‘A Quarter Century of 
Service: The Export-Import Bank of Washington’’ (pp. 233-236), by 
Samuel C. Waugh, in conjunction with ‘‘The Export-Import Bank of Wash- 
ington: Organization and Operation’’ (pp. 237-247), by William L. Town- 
send, furnish an excellent historical, structural and functional survey of 
the Export-Import Bank in the period under review. 

Virtually all contributions to this volume, including those not especially 
mentioned here, are well balanced and well documented, and offer the 
reader, if not an exhaustive treatment of, at least a useful introduction to, 
the various subjects covered in the individual papers. The book should be 


of interest to lawyers and businessmen; but it might also be considered 
helpful collateral reading in courses dealing with legal aspects of inter- 
national trade and finance or in courses concerned generally with ‘‘inter- 
national legal studies.’’ 


Hans AvFRIcuHtT 


American-Swiss Private International Law. By Arthur Nussbaum. 2nd 
ed. (Bilateral Studies in Private International Law, No.1.) New York: 
Oceana Publications, 1958. pp. 94. $3.50. 


Although this is the second edition, it is such a substantial revision 
that those fortunate enough to have secured the now rare first edition 
should certainly replace it with the new. The plaudits that have been 
accorded to previous bilateral studies of private international law under- 
taken by the Parker School of Foreign and Comparative Law are especially 
merited by this study by the editor of the series himself. Professor Arthur 
Nussbaum has added new material on naturalization and dual citizenship, 
the conventions on copyright, patent and trademarks, and included the 
texts of the two recent tax treaties between the United States and Switzer- 
land dealing with the avoidance of double taxation on income and on 


* Legal Department, International Monetary Fund. The views expressed are those of 
the reviewer and not necessarily those of the International Monetary Fund. 


l 
> 
l 
l 
e 
n 
a 
} 
‘ 
) 
e 
a 


454 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


estates and inheritances. Furthermore, translated in an appendix are 
some of the important provisions of the Swiss Federal law dealing with the 


private law relations of residents and sojourners. 

Krom front to back this book contains new material of special interest 
to the international lawyer. The foeus of the study remains upon those 
provisions of the Treaty of Friendship and Commerce of November 25, 
1850, which are in force. Chapter I, which deals with matters of substan- 
tive law, includes sections on inheritanee, the power to acquire or dispose 
of property, the right to work, corporations, and the so-called ‘‘bill of 
rights’’ in the 1850 treaty. Chapter II coneerns some matters of civil 
procedure and its scope includes international jurisdiction of courts, access 
to courts, enforcement of foreign judgments, divoree, testimony abroad, 
proof of foreign law and arbitration. 

The value of this little volume is enhanced by Professor Nussbaum’s 
critical comments. The book is a true study rather than an uncritical résumé 
of what some courts and commentators have said. He suggests, for ex- 
ample, that in spite of an opinion to the contrary ventured by the Swiss 
Federal Council, the treaty of 1850 permits an American domiciled in 
Switzerland to exercise the right held by Swiss nationals to specify the law 
of an earlier home as governing his future estate (pp. 27-28). The matter 
of foreign judgments is treated with care. He concludes that there is not 
much danger that Swiss judgments will be denied recognition and enforce- 
ment in the United States on the ground of lack of reciprocity (p. 54). 

The section on taking testimony abroad calls attention to a major prob- 
lem. Although Swiss consuls in the United States are allowed to take 
whatever testimony may be used in Swiss litigations, similar privileges are 
not accorded to American consuls in Switzerland. Hence, some New York 
courts erred when they ‘‘commissioned’’ an American consul to take testi- 
mony. The proper method would be to issue a letter rogatory addressed 
toa Swiss court. The difficulties are substantial, and the author is justified 
in urging a treaty to simplify this matter. 

Studies of this nature will become even more valuable as the international 
transaction becomes commonplace. Because of the bilateral treatment, it 
might be profitable to translate some of these studies into the language of 
the other country. For the lawyers of both countries common references 
would be useful. 

Gorpon B. BaLpDWwIN 


The Tragedy of American Diplomacy. By Wiiliam Appleman Williams. 
Cleveland and New York: World Publishing Co., 1959. pp. 219. $4.79. 


As its name implies, this analysis of twentieth-century American foreign 
policy is both critical and provocative. According to the author, almost 
every Secretary of State from John Hay onward has been driven by an 
urge to economic imperialism. The policy of the ‘‘Open Door,’’ which is 
now discounted by most historians, Williams regards as ‘‘a brilliant stra- 
tegic stroke which led to the gradual extension of American economic and 
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political power throughout the world.’’ In fact, he postulates that Wilson, 
Hoover, Hughes and Stimson were in agreement on the primacy of the 
Open Door Policy, which set the pattern of American expansion, and when 
its principles were threatened by Germany and Japan, the United States 
entered World War II. Franklin D. Roosevelt’s ‘‘ New Deal’’ and Cordell 
Hull’s reciprocal trade agreements, which stressed America’s prosperity 
and Overseas expansion, were adjuncts of the Open Door. It was not until 
the moral idea of reforming the world was added, transforming the tradi- 
tional concept of Open Door expansion ‘‘into a vision of an American 
eentury,’’ that tragedy ensued. 

Up to this point the author’s thesis as to the development of the Open 
Door Policy is at least persuasive. However, when he declares that it was 
the decision of the majority of American leaders ‘‘to employ the power 
of the United States, in keeping with the traditional policy of the Open 
Door, which erystallized the cold war,’’ the reader is brought up short. 
He is startled when ‘‘negotiation from strength’’ is declared to be ‘‘no 
negotiation,’’ and subsequently he is dubious as to whether Harriman, 
Forrestal, Baruch and Kennan were all wrong in their attitude towards 
the Soviets. The basis of the author’s criticism of the policy of the United 
States in its relations with the Soviet Union was the refusal of the Ameri- 
ean Government to grant Stalin economic aid. As a result, Stalin was 
compelled to obtain economic reparations from Germany and a strong stra- 
tegic position in the Balkans and the Far East. The United States, rely- 
ing upon its possession of the atomic bomb, and upon the premise that 
Russia was both wicked and weak, felt that the Soviet Government could 
be pushed back to its traditional borders in Eastern Europe. 

If this be true, why did the United States make such an effort to put 
atomic weapons under rigid international control and offer to make the 
Soviet Union one of the participants in the Marshall Plan? The author 
overlooks the refusal of Soviet Russia to co-operate fully in the war effort, 
her obstinate réle at the San Francisco Conference, her refusal to carry 
out the peace treaties once they were signed, and her perpetual abuse of 
the veto in the United Nations. 

Secretary of State Byrnes was only too willing to compromise, but he 
found, in dealing with the Russians, that 
give and they take.’’ It is suggested that the author read Secretary 
Byrnes’ autobiographie presentation of his dealings with the Soviets in 
Speaking Frankly—a book which does not appear in the author’s biblio- 
graphical note. 


‘‘vive and take’’ meant ‘‘vou 


In spite of the author’s predilection towards the Soviet point of view, 
the book makes a sincere effort to evaluate the causes of the present weak 
position of the United States in its foreign relations. It is brilliantly 
written and the author drives home effectively the truism that ‘‘ America’s 
humanitarian urge to assist other peoples is undereut—even subverted— 
by the way it goes about helping them.’ 


? 


GRAHAM STUART 
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Crisis Diplomacy: A History of U. 8. Intervention Politics and Practices. 
By D. A. Graber. Washington, D.C.: Publie Affairs Press, 1959. pp. 
xvili, 402. Index. $6.75. 


This is a careful, detailed and documented study of United States inter- 
ventions, from the points of view of national policy and of international 
law. After discussing intervention as a legal concept and the non-inter- 
vention doctrine of the United States, the bulk of the study considers by 
periods (1789-1848, 1849-1898, 1899-1949, and 1950-1958), and in parallel, 
the practice of the United States and the growth of the non-intervention 
principle. In international law doctrine, the earlier principle of justified 
national interventions has been replaced, at least among the American 
states, by the principle of non-intervention. 

The author defines intervention as occurring 


when a state’s sovereignty is violated because another state forces it 
to act against its will by threatening severe damage to its vital inter- 
ests, or engages in direct, unsolicited interference in matters which are 
traditionally left to the jurisdiction of individual states. 


A brief review cannot do justice to the patient analysis in all the historical 
chapters, as, for example, in their treatment of the interventionary char- 
acter of some of the United States’ territorial expansion ; and these chapters 
constitute much of the importance of the work. The author concludes that 


intervention is legal when it is used to protect vital national or inter- 
national interests which are in imminent Jeopardy and which cannot 
be protected by other means. When it is undertaken to safeguard 


lesser stakes, or when peril is not pressing, or when other means are 
available, or when it violates contractual obligations, intervention is 
illegal. 
As to the morality of intervention, she sees no universally acceptable an- 
swer; but 
one fact is clear: moral considerations have had little effect on political 
decisions, except for forcing political leaders to explain their policies 
in moral terms and abstain from interventions, particularly military 
ones, which would be totally repugnant to the moral views of a ma- 
jority of their political backers. 
She concludes that non-intervention has been in fact the traditional policy 
of the United States, if non-intervention is properly understood. ‘‘The 
United States has never subscribed to the view that interventions were 
absolutely forbidden. Rather, interventions were permitted for limited 
purposes and under rigidly specified conditions. . ..’’ Popular opposi- 
tion to United States interventions has been based less on principle and 
law, than on the belief that certain interventions were unwise. 

For the future, the author believes that while the basic policy should 
continue to be non-intervention, collective intervention via the United 
Nations or the Organization of American States will not always serve the 
vital interests of the United States, which should be free to intervene in 
certain situations. 
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Dr. Graber’s recommendations pose very large problems, but she makes 
a serious contribution, and, in the recent literature of intervention, it is 
well worthy of a place alongside Thomas and Thomas’ Non-Intervention: 
The Law and its Import in the Americas. 

LLEWELLYN PFANKUCHEN 


BRIEFER NOTICES 


Manual de Derecho Acrondutico. By Augusto R. Fuster. (Asuncidén: 
El Arte, 1958. pp. 187. Appendix. Index.) The author, who intro- 
duced the course on air law into the curriculum of the Faculty of Law and 
Social Sciences in Asuncion, correctly claims neither comprehensiveness nor 
originality for this work. Rather, it is a schematic description of the prin- 
cipal doctrines, legislation, and institutions—-national and international— 
which regulate civil and state aviation. The book does not seek to advance 
knowledge but to spread it. The opening three chapters outline the charac- 
teristics of air law, its sources and the emergence of the doctrine of un- 
limited and exclusive state sovereignty over the airspace above its territory. 
Separate chapters are then devoted to the regulation of air vehicles, 
airports, personnel, and international flights. A final chapter sketches the 
operation of the International Civil Aviation Organization and of regula- 
tory agencies within Paraguay. The Appendix consists of Paraguay’s 
1957 Aviation Code, the preliminary version of which was drafted by the 
author. Perhaps because the book is intended for use by the beginning 
Latin American student, its general bibliography gives little recognition 
to the distinguished body of pertinent literature that unfortunately has not 
been translated into any of the Romance languages. 

Since the book is simply written and accurate, it should accomplish the 
author’s purpose of providing a convenient introduction to air law and 
a ready reference source for elementary information. It is to be hoped 
that in future work he will raise his sights and deal critically and imagina- 
tively with existing doctrines and practices. The crisis which technology 
has recently created for air law requires nothing less from all scholars in 


the field. 
JEROME A. COHEN 


Die Pflicht des Staates zur Gewahrung diplomatischen Schutzes. By Karl 
Doehring. (Berlin and Cologne: Carl Heymanns Verlag, 1959. pp. viii, 
127. DM.18.) It is generally recognized that a state, under international 
law, has a right to protect its citizens and that it may exercise this right of 
diplomatic protection subject to certain conditions, such as exhaustion of 
local remedies, denial of justice, et cetera. It is sometimes affirmed that 
there is a duty of diplomatie protection, which duty, however, is said to be 
qualified by the discretion of the state not to comply with it where the 
interest of the individual concerned is in conflict with the superior general 
interests of the state. 

The author of the present study is a Referent (assistant) at the famous 
Max Planck Institute of Comparative Law and International Law which 
publishes the Fontes Juris Gentium. He points out that the existence of 
the right of the citizen concerned to receive diplomatic protection depends 
upon the domestic law of the state in question, and he inquires, in partic- 
ular, into the possibility of the citizen’s enforcing his right against the state. 
To this effect, he reviews the laws of the United States, Great Britain, 
France, Switzerland and Germany—the latter under the Empire and the 
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Weimar and Bonn Republics, omitting the Third Reich. On the basis of a 
somewhat sketchy discussion, particularly of the American law, he comes to 
the conclusion that, although a ‘‘legal duty of the State to protect its citizens 
is reecognized,’’ the latter cannot enforce it (p. 88). As for West Germany, 
he coneludes that it is within the free political discretion of the government 
to evaluate the interests of the state and the individual and that this discre- 
tion as such is not subject to judicial review, but that the citizen has an 
unrestricted right to this discretion being exercised duly (p/flichtgemdss) 
and to be informed of the result of the exercise thereof, and that the lack of 
protection because of ‘‘pflichtwidriger Ermessensausiibung’’ (culpable 
exercise of discretion) may incur the liability of the state (pp. 126-127). 
This, however, will obviously be the case only in the rare instances where the 
state frankly admits that its organs have not ‘‘duly”’ exercised their free 
discretion. Sato ENGEL 


A Processualistica dos Atos Internacionais. By Joao Hermes Pereira de 
Araujo. (Rio de Janeiro: Ministério das Relacdes Exteriores, 1958. pp. 
353. Index.) Under the guidance of the distinguished jurist, Hilde- 
brando Accioly, one of the officers of the Brazilian Foreign Office here gives 
us a careful study of the problems involved in the technical process of 
entering into treaties and other international acts—the kind of treaties, 
the form they may take, the powers of the agents, approval by constitu- 
tional provisions, ratification, registration and termination. Separate chap- 
ters deal with treaties in the time of the Empire and in the successive 
constitutions from 1891 to 1946. Perhaps the most interesting feature of 
the volume is the historical background of the several topics, presenting 
illustrations not generally found in English and American Texts. 


Le Istituzioni Internazionali di Cooperazione Europea. By Riccardo 
Monaco. (Milan: Dott. A. Giuffré, 1956. pp. 100.) These pages repro- 
duce in essence a series of lectures given by Professor Monaco at the Uni- 
versity of Valladolid. An introduction traces the development of Euro- 
pean regionalism since World War II. The body of the work analyzes 
with great competence and lucidity the reasons for the creation, and the 
legal structure and functions, of the Organization for European Economie 
Co-operation (O.E.E.C.), the Council of Europe, the European Coal and 
Steel Community, and the Western European Union. While others have 
regretted the proliferation of supra-national organizations in Western 
Europe, the author is of the opinion that each resulted from specific 
circumstances, and each additional scheme could be expected to intensify 
regional co-operation. Professor Monaco was, however, even at mid-decade 
not unaware of the potential complications. His various proposals for the 
co-ordination of European institutions with each other and/or with the 
United Nations system may grow in importance as time goes on. 

JouHN H. E. FRIED 


The Universal Declaration of Human Rights: Its Origin, Significance, 
Application, and Interpretation. By Nehemiah Robinson. (New York: 
Institute of Jewish Affairs, 1958. pp. xxiv, 149.) This brief study of the 
Declaration of Human Rights will serve a useful purpose in putting before 
the student the successive steps in the drafting of the Declaration, the 
different points of view expressed in respect to the Declaration as a pro- 
posed rule of international law, the reaction to the Declaration by the 
respective organs of the United Nations, and an item-by-item interpretation 
of the rights set forth in the Declaration. The numerous references t0 
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documents of the United Nations and the elaborate bibliography add to the 
descriptive material of the text. The problem of enforcing the provisions 
of the Declaration still remains; but it is believed that much has been 
gained by setting up a standard and trusting for the time to the moral 


sanction of public opinion. 
C. G. FENWICK 


Le Referendum du Togo (28 Octobre 1956). By Edmond-Pierre Luce. 
(Paris: Editions A. Pedone, 1958. pp. x, 152.) On October 28, 1956, an 
historic referendum took place in the French-administered Trust Territory 
of Togoland. On that date the inhabitants were given the choice of either 
(a) a statute conferring substantial internal autonomy upon the territory 
as a member of the French Union, coupled with the termination of trust 
status, or (b) a continuation of the Trusteeship System. Seventy-one and 
five-tenths percent of the registered electorate voted in favor of alterna- 
tive (a). France conducted the referendum without prior authorization 
from the United Nations. Debates in the Trusteeship Council and in the 
Fourth Committee of the General Assembly indicated that many delegates 
felt that, validly to implement Article 76(b) of the U.N. Charter, it would 
have been necessary to give the voters the additional alternative of self- 
government outside of the French Union. However, events subsequent to 
the referendum in French Togoland have received approval from the 
United Nations; the termination of trust status is now scheduled for 1960. 
It is against this background that the book under review must be considered. 

M. Edmond-Pierre Luce is a French jurist who was sent to French 
Togoland as the assistant supervisor of the 1956 referendum. He has 
written an exhaustive study of the referendum, including a full considera- 
tion of its theoretical implications, an admirably documented account of 
the problems surrounding its administration, and a full evaluation of its 
results. A special effort is made to show that the voting represented a 
truly free expression of the popular will in French Togoland. The 
analysis made by M. Luce takes full account of the sociological context, in- 
cluding ethnic, political, economic, and historical factors. The book has 
great value as a case study of the tripartite relations between the United 
Nations, the administering authority, and the trust territory as they bear 
upon the issue of self-government presented by Article 76(b). 

It should be appreciated, however, that M. Luce writes from an orienta- 
tion fully in accord with the official French position. He views the referen- 
dum as an important achievement, as it enabled a new middle way between 
full independence and trust status to emerge in French Togoland. This, 
it is argued, encouraged the most rational political future for the in- 
habitants, since it conferred considerable self-government at an early date 
and yet retained the stabilizing benefits of an affiliation with France. 


Ricuarp A. FaLkK 


Die Schleswig-Frage seit 1945: Dokumente zur Rechtsstellung der Min- 
derheiten beiderseits der deutsch-diinischen Grenze. Edited by Eberhard 
Jackel. (Frankfurt-am-Main and Berlin: Alfred Metzner Verlag, 1959. 
pp. 152. Index. DM. 19.80.) This volume is primarily a collection of 
official correspondence exchanged between the governments of Denmark, 
Great Britain, and Western Germany with regard to the Schleswig border 
and minority questions. It is Volume XXIX of the useful Dokumente 
series published by the Institutes of International Law in Hamburg, Kiel, 
and Gottingen. 

Part A contains sixty-two documents in two sections, chronologically ar- 
ranged. The first twenty-nine of these cover developments from the first 
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official statement of Danish policy on May 9, 1945, to the Kiel Declaration 
and the Copenhagen Protocol of 1949. The thirty-three documents of 
section two carry the account through the Bonn Declaration of 1955 and 
its ratification. With the gradual elimination of the frontier refugee 
problem and with the establishment of NATO, ground for a bilateral 
Danish-German agreement on the entire Schleswig question was gradually 
cleared. At the October, 1954, NATO meeting the foundation was laid 
for a Bonn-Copenhagen understanding and on March 29, 1955, bilateral 
minority guarantees were signed in Bonn. Approval by the Danish, Ger- 
man, and Schleswig-Holstein parliaments was prompt. Part B consists 
of three sections, with eleven documents on election laws, eighteen on 
school legislation, and nine relating to the church question—in each case 
arranged chronologically. 

A collection of documents of this kind cannot and is not intended to 
present full explanations of the attitudes of the governments involved. 
Dr. Jackel’s brief introductory essay does provide a helpful perspective. 
More background, analysis, and explanation would, however, have been 
useful. In the reviewer’s opinion, the interesting exchanges between the 
Danish and British governments deserve a closer look. The too hasty 
Danish decision that no border problem existed, the conclusions drawn by 
London as a result of this position, the rather unrealistic later Rasmussen 
demand for treaty protection of the national minority, the failure of 
Danish governments to adopt and advance a clearcut policy, et cetera, 
have led to interesting appraisals in Denmark—only partially noted here. 

As to the future, Dr. Jackel visualizes a peaceful competition between 
Danish and German cultures, and expects a gradual integration of the 
minorities of both sides of the border. 

Eric C. BELLQUIST 


Las Marcas y sus Leyendas Obligatorias. By David Rangel Medina 
(México, D.F.: Talleres de Impresos de Lujo, 8.A., 1958. pp. 73. Index. 
This brief study contains an excellent statement of the Mexican law on the 
question of trademarks and their required notices. The author, an active 
member of the Mexican Bar Association, has written other works in the field 
of industrial as well as literary property. The book is divided into two 
parts, the first dealing with notices for optional trademarks and the second 
with the regime of obligatory trademarks. The subject matter is covered 
thoroughly in clear and precise language. 

M. CaNnyYes 


Documents on American Foreign Relations, 1958. Edited by Paul E 
Zinner. (New York: Harper & Brothers, for the Council on Foreign Re- 
lations, 1959. pp. xxiv, 568. Index. $6.95.) Editors of documentary 
collections are eternally vulnerable to the attack of those who regret th: 
omission of an item in which they are interested, or cavil at the inclusion 0: 
one in which they are not interested. Mr. Zinner has doubtless failed t 
produce a universally acceptable table of contents, but he has made a well- 
balanced selection of documents, designed to serve the serious student 0: 
America’s contemporary situation in world affairs. This latest annua 
volume in the series now being carried on by the Council on Foreign Rela- 
tions contains 171 documents or excerpts. Clearly, no such number © 
classic state papers emerged from the year 1958; many of these are 
ephemeral, and some are even trivial. It is admittedly difficult to dis 
tinguish those documents which should be carefully clipped from the New 
York Times, filed, and dumped out at the end of the year, from those whic! 
should be bound in hard covers and given permanent shelf space. | row 
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this reviewer's point of view, the editorial bias of the volume runs toward 
excessive inclusiveness. 

Whether Mr. Zinner has given us too much or too little, he has certainly 
provided an effective documentation of the range and complexity of the 
problems which beset the United States. Geographically, the papers deal 
with points ranging from Canada to Ghana to outer space; topically, they 
refer to matters as traditional as international trade and as new as the 
peaceful exploitation of atomic energy. The documents for 1958 offer 
striking evidence of the prominence of the economic element in the prob- 
lems and programs of American foreign policy. The quantity of ‘‘per- 
sonal correspondence’’ among leaders of the major states which is included 
in the volume indicates the trend toward experimentation in diplomatic 
techniques which stems from the desperate awareness of the rational un- 
thinkability of war. These papers make a useful contribution to the un- 
derstanding of the world of our time—the nature of the global predicament, 
and the situation of the United States within that context. 


Inis L. CLAUDE, JR. 


The Diplomatic Relations Between the United States and Mezico, as Af- 
fected by the Struggle for Religious Liberty in Mexico, 1925-1929. By 
Sister M. Elizabeth Ann Rice, O.P., M.A. (Washington, D. C.: The Cath- 
olic University of America Press, 1959. pp. vii, 224. Index. $2.50, 
paper-bound.) This scholarly volume, written with praiseworthy detach- 
ment, describes the reactions of American Catholics to the religious con- 
troversies in Mexico during the four critical years and their efforts to secure 
relief for their Mexican co-religionists through the intervention of the 
Department of State. The story is fully documented and criticism is freely 
directed against the extremists on both sides. The narrative centers about 
the patience and skill with which Ambassador Morrow unofficially mediated 
between the Calles regime and the Church, and succeeded finally in securing 
amodus vivendi. An ‘‘Introductory Survey’’ gives the background of the 
problem ; then with the recognition of Obregon comes the problem itself, the 
failure of American diplomacy, the repercussions of the Calles era, followed 
by the unofficial mediation of Ambassador Morrow and the modus vivendi of 


1929 under the presidency of Portes Gil. — 
G. FENWICK 


Summit Diplomacy—Personal Diplomacy of the President of the United 
States. By Elmer Plischke. (College Park, Md.: Bureau of Govern- 
ment Research, 1958. pp. viii, 125. $2.50.) In this timely and unpre- 
tentious ? monograph, the author, who is Head of the Department of Gov- 
ernment and Politics at the University of Maryland, gives to the term 
“summit diplomacy’’ a more extensive meaning than is currently fashion- 
able. Thus his survey embraces not only summit conferences but also the 
use by heads of government of personal communications, personal diplo- 
matic representatives and ceremonial state visits. Viewed in this way, 
summit diplomacy can be shown to have very ancient and quite respectable 
antecedents which the author briefly discusses. 

Turning more specifically to summit ‘‘conferences,’’ he appraises the 
alleged advantages and apprehended dangers which inhere in the process. 
Un balance he inclines to the belief that, when used sparingly and with 
cireumspection, they constitute a desirable and possibly a necessary supple- 
ment to traditional diplomatic methods. This restrained conclusion is not 
reached without paying some attention to the arguments of the ‘‘tradi- 
tonalists,’’ ineluding Sir Harold Nicolson, Sisley Huddleston and George 


‘The work is paper-bound and contains no index. 
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Kennan, whose well-known views on conference diplomacy of any kind are 
charged with a degree of skepticism bordering on active distrust. In fair- 
ness to these critics it should be said that the author’s discussion fails to do 
full justice to their criticisms, since their indictment is tied to certain ¢con- 
ceptions of the nature of international tension which would require, by 
way of rebuttal, a more extensive analysis than the author’s summary 
treatment permits. This suggests the need for a more thorough historical 
and analytical study in which the virtues and limitations of various diplo- 
matie processes are analyzed in depth. The present well-written and in- 
formative work does not pretend to be more than a primer for this larger 


ffort. 
Harpy C. 


The Victor and the Spoils. A Life of William L. Marcy. By Ivor 
Debenham Spencer. (Providence, R. I.: Brown University Press, 1959. 
pp. xii, 438. Index. 8.00.) William L. Marey’s career as Secretary of 
State has been the object of discriminating analysis by a number of scholars, 
as the pioneering essay by John Bassett Moore and the comprehensive 
studies by Henry Barrett Learned and Robert L. Scribner attest." 

His abilities, particularly as Secretary of State, were tested in a variety 
of vexing problems, including the Black Warrior Incident and its sequel, 
the notorious and misnamed Ostend Manifesto; the Martin Koszta Affair; 
turbulence in Central America; the recruitment of volunteers for England 
during the Crimean War; fishing rights around Labrador and Newfound- 
land; the status of Hawaii and many issues dealing with freedom of the 
seas. It is noteworthy that, in giving expression to United States interests, 
Marcy repeatedly invoked principles of international law and vigorously 
insisted on their binding authority. In so doing he disclosed an acute 
understanding of the simple fact, too frequently ignored, that ‘‘law’’ and 
**diplomacy’’ are not alien competitors but friendly allies. Although Pro- 
fessor Spencer does not specifically emphasize the point, the present biog- 
raphy reveals that recourse to international law usually strengthened the 
diplomatic position of the United States while at the same time gaining the 
grudging acquiescence and heightened respect of its adversaries. It is 
helpful to have the record more readily available and for this reason, among 
others, students of international law as well as historians should be grateful 
to the author of this balanced and scholarly biography. 


Harpy ©. 


Legal Sources and Bibliography of Czechoslovakia. By Alois Bohmer, 
Jaroslav Jira, Stefan Koévara and Jindrich Nosek. Vladimir Gsovski, 
General Editor. (New York: Published for Free Europe Committee, Inc., 
by Frederick A. Praeger, 1959. pp. 180. Index. $6.00.) This volume is 
the third in a series of bibliographical reference books prepared by the 
Mid-European Law Project and published by the Mid-European Studies 
Center of the Free Europe Committee, Inc. Two previous volumes 02 
Hungary and Bulgaria appeared in 1956. 

Since English-language source tools for the study of the law of Com- 
munist Central and Eastern Europe have, prior to the publication of these 


1 Moore, ‘‘A Great Secretary of State: William L. Marcy,’’ 30 Pol. Science Quarterly 
377 (1915). The substance of this essay was delivered orally at Brown University, from 
which institution Marcy graduated in 1808. Learned’s study is to be found in Vol. V! 
of 8. F. Bemis’ series on ‘‘The American Secretaries of State and Their Diplomacy” 
at pp. 146-294 (1928). Secribner’s exhaustively documented and felicitously writte? 
590-page dissertation is on file in Alderman Library, University of Virginia. It is cited 
in Spencer at p. 412. 
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volumes, not been in existence, and since the laws promulgated in these 
states offer insights not only into legal, but also into politico-sociological 
data, the effort that has gone into their preparation needs little justification. 
Cross-temporal as well as cross-cultural research on comparative law, partic- 
ularly comparative Communist law, and on the legal history of these coun- 
tries, will therefore find in these volumes useful guides. 

The basic material of this book is organized into five chapters preceded by 
an Introduction. The latter presents in outline the Austro-Hungarian 
origins of the Czechoslovak legal system. Chapter I describes and itemizes 
the official legal sources, i.e., general collections of laws and decrees; offi- 
cial gazettes ; departmental bulletins, and parliamentary and court records. 
Chapter I1 identifies standard representative books and legal writings on 
major aspects of Czechoslovak law, dividing them according to the compre- 
hensive or special nature of the topics. Chapter III lists Czechoslovak 
legal periodicals, again according to whether they are general or specialized 
in purpose. Chapter IV cites books, pamphlets and articles on Czecho- 
slovak law published in the English, French, German, and Russian lan- 
guages. Finally, Chapter V offers a listing, by subject, of important laws 
published between April 4, 1945, and March 15, 1957. The book concludes 
with three useful indexes covering the references to titles ; authors, printers, 
publishers, translators, and editors; and to subject matter. 

Throughout, bibliographical entries are made in the language of publi- 
eation, followed in parentheses (with the exception of Latin, German, and 
French) by a free English translation suggestive of the contents. 

While it is to be somewhat regretted that a 1959 publication brings the 
material only to mid-March of 1957—representing thus a lag of almost two 
years—the data that are presented are well and usefully organized and 
should find weleome by all who study the legal, sociological, and political 
developments of Central-Eastern Europe in general, and of Czechoslovakia 
in particular. J. FLuack 


Ethics in a World of Power: The Political Ideas of Friederich Meinecke. 
By Richard W. Sterling. (Princeton: Princeton University Press, 1958. 
pp. xiv, 318. Bibliography. Index. $6.00.) The ethics of international 
relations is a subject badly neglected in recent times, neglected even more 
than international law today. Earlier writers on the law of nations gave a 
good deal of attention to the law of nature and nature’s God, but still today 
we hardly have any literature on international ethics. 

Unfortunately, the present volume does not live up to its title, a title, in 
fact, which may have been devised by the publishers rather than by the 
author. Actually, it is the subtitle which really describes the contents of 
the book. 

This is overwhelmingly, if not completely, a book about Friederich 
Meinecke (1862-1954), setting forth and commenting on his views on such 
cardinal topics as the nation-state, cosmopolitanism, power politics, national 
culture, revolution, and so on. Meinecke was intimately concerned with 
German history and politics also, being a great admirer of Bismarck (page 
9) and very nationalistic at one period (page 143), although reverting later 
‘0 a more general outlook (pages 163-164) ; the two most extensive entries 
in the Index relate to Bismarck and von Ranke. There is naturally no 
chapter of summary or conclusions. 

It would be going too far to exclaim ‘‘Who cares what Meinecke 
thought ?’’, for the student will find in that thought, brilliantly garnered 
and analyzed here, valuable stimulus and assistance in thinking about the 
main problem. But what we desperately need is a general treatise on 
international ethics, drawing on all available sources. 

Pitman B. Porrer 
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A Plea for an International Legal Science (pp. 613-631), Petros G. Vallindas; Recent 
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in Litigation (pp. 730-733), Egon Guttmann. 
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Liabilities of the International Air Carrier in Case of a Charter with Crew: The Tokyo 
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KatHO Kalisu1 (Maritime Law Review), 1957 (No. 5).* Certain Problems Relating 
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(pp. 44-80), Shéichi Honnami. 

—, 1957 (Voi. 6, No. 2). English Decisions about the Occupation of the Matri 
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Law, Saburé Kuwada. 
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——, December, 1959 (No. 49). The Sooner the Better (pp. 1-2). 
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——, December, 1959 (No. 51). Antarctica Sets an Example (pp. 1-2); Reply to 
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Hornbeck; The Meeting of Foreign Ministers of the American Republics at Santiago 
(pp. 103-105), Charles G. Fenwick; Thirteenth Commission of Inter-American Women 
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115-117), Joseph F. Thorning; Britain and Emergent Africa (pp. 117-118), Austen 
Kark. 

ELEANOR H. FINCH 


* In Japanese. 


OFFICIAL DOCUMENTS 


CONFERENCE ON ANTARCTICA 


Washington, D. C., October 15—December 1, 1959 
FINAL ACT? 


Signed at Washington, December 1, 1959 


The Governments of Argentina, Australia, Belgium, Chile, the French 
Republic, Japan, New Zealand, Norway, the Union of South Africa, the 
Union of Soviet Socialist Republies, the United Kingdom of Great Britain 
and Northern Ireland, and the United States of America, 

Having accepted the invitation extended to them on May 2, 1958, by the 
Government of the United States of America to participate in a Conference 
on Antarctica to be attended by representatives of the twelve nations which 
cooperated in the Antarctic Program of the International Geophysical! 
Year; 

Appointed their respective Representatives, who are listed below by 

countries : 
{Here follow names of representatives of the governments of Argentina, 
Australia, Belgium, Chile, French Republic, Japan, New Zealand, Norway. 
Union of South Africa, Union of Soviet Socialist Republies, United King- 
dom, United States of America. | 


The Conference met at Washington on October 15, 1959. It had before 
it as a basis for discussion working papers considered in the course of 
informal preparatory talks among representatives of the twelve countries 
who had met in Washington following the aforesaid invitation of the Gov- 
ernment of the United States of America. 

At the opening Plenary Session of the Conference the Honorable Herma! 
Phleger, Head of the United States Delegation, was elected Chairman of 
the Conference. Mr. Henry E. Allen was appointed Secretary Genera! 
of the Conference and Rapporteur. 

The Conference established two Committees under rotating chairmanship 
to deal with the items on the agenda of the Conference. Following initial 
consideration of such items, these Committees were reconstituted as a Com- 
mittee of the Whole. There were also established a Credentials Committee, 
a Drafting Committee, and a Committee on Style. 

The final session of the Conference was held on December 1, 1959. 

As a result of the deliberations of the Conference, as recorded in th 
summary records and reports of the respective Committees and of tl! 
Plenary Sessions, the Conference formulated and submitted for signature 
on December 1, 1959, the Antarctic Treaty. 


141 Department of State Bulletin 912 (1959). 
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The Conference recommended to the participating governments that they 
appoint representatives to meet in Washington within two months after the 
signing of the treaty and thereafter at such times as may be convenient, 
pending the entry into force of the treaty, to consult together and to 
recommend to their governments such interim arrangements regarding 
the matters dealt with in the treaty as they may deem desirable. 

IN WITNESS WHEREOF the following Plenipotentiaries sign this Final Act. 

DoneE at Washington this first day of December, one thousand nine hun- 
dred and fifty-nine, in the English, French, Russian and Spanish languages, 
each version being equally authentic, in a single original which shall be 
deposited in the archives of the Government of the United States of 
America. The Government of the United States of America shall transmit 
certified copies thereof to all the other governments represented at the 
Conference. 


|Here follow signatures on behalf of the countries listed above. | 


ANTARCTIC TREATY 
Signed at Washington, December 1, 1959 


The Governments of Argentina, Australia, Belgium, Chile, the French 
Republic, Japan, New Zealand, Norway, the Union of South Africa, the 
Union of Soviet Socialist Republics, the United Kingdom of Great Britain 
and Northern Ireland, and the United States of America, 

Recognizing that it is in the interest of all mankind that Antarctica shall 
continue forever to be used exclusively for peaceful purposes and shall not 
become the scene or object of international discord ; 

Acknowledging the substantial contributions to scientific knowledge re- 
sulting from international cooperation in scientific investigation in Ant- 
arctica ; 

Convinced that the establishment of a firm foundation for the continua- 
tion and development of such cooperation on the basis of freedom of scien- 
tifie investigation in Antarctica as applied during the International Geo- 
physical Year accords with the interests of science and the progress of all 
mankind ; 

Convineed also that a treaty ensuring the use of Antarctica for peaceful 
purposes only and the continuance of international harmony in Antarctica 
will further the purposes and principles embodied in the Charter of the 
United Nations; 

Have agreed as follows: 

ARTICLE I 


1. Antarctica shall be used for peaceful purposes only. There shal! 
be prohibited, inter alia, any measures of a military nature, such as the 
establishment of military bases and fortifications, the carrying out of mili- 
tary maneuvers, as well as the testing of any type of weapons. 

2. The present treaty shall not prevent the use of military personnel or 
equipment for scientific research or for any other peaceful purpose. 
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ARTICLE [I 


l'reedom of scientific investigation in Antarctica and cooperation toward 
that end, as applied during the International Geophysical Year, shall econ- 
tinue, subject to the provisions of the present treaty. 


ARTICLE III 


1. In order to promote international cooperation in scientific investiga- 
tion in Antaretiea, as provided for in Article Il of the present treaty, the 
Contracting Parties agree that, to the greatest extent feasible and prac- 
ticable : 

(a) information regarding plans for scientific programs in Antarctica 
shall be exchanged to permit maximum economy and efficiency of opera- 
tions; 

(b) scientific personnel shall be exchanged in Antarctica between ex- 
peditions and stations; 

(ec) scientific observations and results from Antarctica shall be ex- 
changed and made freely available. 


2. In implementing this article, every encouragement shall be given to 
the establishment of cooperative working relations with those Specialized 
Agencies of the United Nations and other international organizations 


having a scientific or technical interest in Antarctica. 


ARTICLE IV 
1. Nothing contained in the present treaty shall be interpreted as: 


(a) a renunciation by any Contracting Party of previously asserted 
rights of or claims to territorial sovereignty in Antarctica; 

(b) a renunciation or diminution by any Contracting Party of any basis 
of claim to territorial sovereignty in Antarctica which it may have whether 
as a result of its activities or those of its nationals in Antarctica, or other- 
wise ; 

(ec) prejudicing the position of any Contracting Party as regards its 
recognition or non-recognition of any other State’s right of or claim or 
basis of claim to territorial sovereignty in Antarctica. 

2. No acts or activities taking place while the present treaty is in fore: 
shall constitute a basis for asserting, supporting or denying a claim 
territorial sovereignty in Antarctica or create any rights of sovereignty in 
Antarctica. No new claim, or enlargement of an existing claim, to terr!- 
torial sovereignty in Antarctica shall be asserted while the present treaty 


To 


is in force. 
ARTICLE V 


1. Any nuclear explosions in Antarctica and the disposal there of radio- 
active waste material shall be prohibited. 

2. In the event of the conclusion of international agreements concerning 
the use of nuclear energy, including nuclear explosions and the disposal 
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of radioactive waste material, to which all of the Contracting Parties whose 
representatives are entitled to participate in the meetings provided for 
under Article 1X are parties, the rules established under such agreements 
shall apply in Antarctica. 

ARTICLE VI 


The provisions of the present treaty shall apply to the area south of 60° 
South Latitude, including all ice shelves, but nothing in the present treaty 
shall prejudice or in any way affect the rights, or the exercise of the rights, 
of any state under international law with regard to the high seas within 


that area. 
ARTICLE VII 


1. In order to promote the objectives and ensure the observance of the 
provisions of the present treaty, each Contracting Party whose repre- 
sentatives are entitled to participate in the meetings referred to in Article 
IX of the treaty shall have the right to designate observers to carry out 
any inspection provided for by the present article. Observers shall be 
nationals of the Contracting Parties which designate them. The names 
of observers shall be communicated to every other Contracting Party having 
the right to designate observers, and like notice shall be given of the termi- 
nation of their appointment. 

2. Each observer designated in accordance with the provisions of para- 
graph 1 of this article shall have complete freedom of access at any time 
to any or all areas of Antarctica. 

3. All areas of Antarctica, including all stations, installations and equip- 
ment within those areas, and all ships and aireraft at points of discharging 
or embarking cargoes or personnel in Antarctica, shall be open at all times 
to inspection by any observers designated in accordance with paragraph 1 
of this article. 

$. Aerial observation may be carried out at any time over any or all 
areas of Antarctica by any of the Contracting Parties having the right 
to designate observers. 

»’. Each Contracting Party shall, at the time when the present treaty 
enters into foree for it, inform the other Contracting Parties, and there- 
after shall give them notice in advance, of 


(a) all expeditions to and within Antarctica, on the part of its ships or 
nationals, and all expeditions to Antarctica organized in or proceeding 
from its territory ; 

(b) all stations in Antarctica occupied by its nationals; and 

(ec) any military personnel or equipment intended to be introduced by 
it into Antarctica subject to the conditions prescribed in paragraph 2 of 
Article I of the present treaty. 


ArtTIcLE VIII 


1. In order to facilitate the exercise of their functions under the present 
treaty, and without prejudice to the respective positions of the Contracting 
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Parties relating to jurisdiction over all other persons in Antarctica, ob 
servers designated under paragraph 1 of Article VII and scientific per- 
sonnel exchanged under subparagraph 1(b) of Article III of the treaty, 
and members of the staffs accompanying any such persons, shall be subject 
only to the jurisdiction of the Contracting Party of which they are nationals 
in respect of all acts or omissions occurring while they are in Antarctica 


for the purpose of exercising their functions. 

2. Without prejudice to the provisions of paragraph 1 of this article, 
and pending the adoption of measures in pursuance of subparagraph 1(e 
of Article IX, the Contracting Parties concerned in any case of dispute 
with regard to the exercise of jurisdiction in Antarctica shall immediately 
consult together with a view to reaching a mutually acceptable solution. 


ARTICLE IX 


1. Representatives of the Contracting Parties named in the preamble 
to the present treaty shall meet at the City of Canberra within two months 
after the date of entry into force of the treaty, and thereafter at suitable 
intervals and places, for the purpose of exchanging information, consult- 
ing together on matters of common interest pertaining to Antarctica, and 
formulating and considering, and recommending to their governments, 
measures in furtherance of the principles and objectives of the treaty. 
including measures regarding: 


(a) use of Antarctica for peaceful purposes only ; 

(b) facilitation of scientific research in Antarctica; 

(ce) facilitation of international scientific cooperation in Antarctica ; 

(d) facilitation of the exercise of the rights of inspection provided for 
in Article VII of the treaty; 

(e) questions relating to the exercise of jurisdiction in Antarctica; 

(f) preservation and conservation of living resources in Antarctica. 


2. Each Contracting Party which has become a party to the present treat) 
by accession under Article XIII shall be entitled to appoint representa- 
tives to participate in the meetings referred to in paragraph 1 of the 
present article, during such time as that Contracting Party demonstrates 
its interest in Antarctica by conducting substantial scientific research ac- 
tivity there, such as the establishment of a scientific station or the despatch 
of a scientific expedition. 

3. Reports from the observers referred to in Article VII of the present 
treaty shall be transmitted to the representatives of the Contracting Parties 
participating in the meetings referred to in paragraph 1 of the present 
article. 

4. The measures referred to in paragraph 1 of this article shall becom 
effective when approved by all the Contracting Parties whose representa- 
tives were entitled to participate in the meetings held to consider those 
measures. 

5. Any or all of the rights established in the present treaty may be exer- 
cised as from the date of entry into force of the treaty whether or not av) 
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measures facilitating the exercise of such rights have been proposed, con- 
sidered or approved as provided in this article. 


ARTICLE X 


Kach of the Contracting Parties undertakes to exert appropriate efforts, 
consistent with the Charter of the United Nations, to the end that no one 
engages in any activity in Antarctica contrary to the principles or pur- 
poses of the present treaty. 

ARTICLE XI 

1. If any dispute arises between two or more of the Contracting Parties 
concerning the interpretation or application of the present treaty, those 
Contracting Parties shall consult among themselves with a view to having 


the dispute resolved by negotiation, inquiry, mediation, conciliation, arbi- 
tration, judicial settlement or other peaceful means of their own choice. 
2. Any dispute of this character not so resolved shall, with the consent, 
in each case, of all parties to the dispute, be referred to the International 
Court of Justice for settlement; but failure to reach agreement on refer- 
ence to the International Court shall not absolve parties to the dispute 
from the responsibility of continuing to seek to resolve it by any of the 


various peaceful means referred to in paragraph 1 of this article. 


ARTICLE XII 


1. (a) The present treaty may be modified or amended at any time 
by unanimous agreement of the Contracting Parties whose representatives 
ire entitled to participate in the meetings provided for under Article IX. 
Any such modification or amendment shall enter into foree when the de- 
positary government has received notice from all such Contracting Parties 
that they have ratified it. 

b) Such modification or amendment shall thereafter enter into force 
as to any other Contracting Party when notice of ratification by it has 
heen received by the depositary government. Any such Contracting Party 
‘rom which no notice of ratification is received within a period of two 
‘ears from the date of entry into force of the modification or amendment 
n aceordance with the provisions of subparagraph 1(a) of this article 
shall be deemed to have withdrawn from the present treaty on the date 
of the expiration of such period. 

2. (a) If after the expiration of thirty years from the date of entry 
into foree of the present treaty, any of the Contracting Parties whose rep- 
resentatives are entitled to participate in the meetings provided for under 
Article IX so requests by a communication addressed to the depositary 
government, a conference of all the Contracting Parties shall be held as 
soon as practicable to review the operation of the treaty. 

(b) Any modification or amendment to the present treaty which is ap- 
proved at such a conference by a majority of the Contracting Parties there 
represented, including a majority of those whose representatives are en- 
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titled to participate in the meetings provided for under Article LX, shall 
be communicated by the depositary government to all the Contracting 
Parties immediately after the termination of the conference and shall enter 
into force in accordance with the provisions of paragraph 1 of the present 
article. 

(ec) If any such modification or amendment has not entered into force 
in accordance with the provisions of subparagraph 1(a) of this article 
within a period of two years after the date of its communication to all the 
Contracting Parties, any Contracting Party may at any time after the 
expiration of that period give notice to the depositary government of its 
withdrawal from the present treaty ; and such withdrawal shall take effect 
two years after the receipt of the notice by the depositary government. 


ARTICLE XIII 


1. The present treaty shall be subject to ratification by the signatory 
states. It shall be open for accession by any state which is a Member of 
the United Nations, or by any other state which may be invited to accede 
to the treaty with the consent of all the Contracting Parties whose repre- 
sentatives are entitled to participate in the meetings provided for under 
Article LX of the treaty. 

2. Ratification of or accession to the present treaty shall be effected by 
each state in accordance with its constitutional processes. 

3. Instruments of ratification and instruments of accession shall be 
deposited with the Government of the United States of America, hereby 
designated as the depositary government. 

4. The depositary government shall inform all signatory and acceding 
states of the date of each deposit of an instrument of ratification or acces- 
sion, and the date of entry into force of the treaty and of any modification 
or amendment thereto. 

®o. Upon the deposit of instruments of ratification by all the signatory 
states, the present treaty shall enter into force for those states and for 
states which have deposited instruments of accession. Thereafter the 
treaty shall enter into force for any acceding state upon the deposit of its 
instrument of accession. 

6. The present treaty shall be registered by the depositary government 
pursuant to Article 102 of the Charter of the United Nations. 


ARTICLE XIV 


The present treaty, done in the English, French, Russian, and Spanish 
languages, each version being equally authentic, shall be deposited in the 
archives of the Government of the United States of America, which shall 
transmit duly certified copies thereof to the governments of the signatory 


and acceding states. 


IN WITNESS WHEREOF, the undersigned Plenipotentiaries, duly authorized, 
have signed the present treaty. 
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Done at Washington this first day of December, one thousand nine hun- 


dred and fifty-nine. 


{Here follow signatures on behalf of Argentina, Australia, Belgium, 
Chile, French Republic, Japan, New Zealand, Norway, Union of South 
Africa, Union of Soviet Socialist Republics, United Kingdom and United 
States of America.’ | 

2 At the signing of the treaty, Secretary Herter made the following statement: ‘‘ The 
Governments of the United States of America, Argentina and Chile, on the occasion of 
the signing of the Antarctic treaty, declare that the Antarctic treaty does not affect 
their obligations under the Inter-American Treaty of Reciprocal Assistance, signed at 


Rio de Janeiro, Brazil, in 1947.’’ 


ll 
it 


NETHERLANDS-INDONESIA 


NETHERLANDS NOTE OF DECEMBER 18, 1959, REGARDING NATIONALIZATION 
or DutcH-OWNED ENTERPRISES * 


A great number of measures taken by the Indonesian Government in 
pursuance of the Act for the Nationalization of Dutch-owned Enterprises 
of December 31, 1958 after submission of the Netherlands note of February 
28 of this year, in which the Netherlands Government adduced grounds on 
which they protested against this act, have come to the attention of the 
Netherlands Government. 

Examples of such measures are the promulgation, by a number of Gov- 
ernment Ordinances, of the nationalization of a large number of Dutch- 
owned enterprises, the latest instances being the nationalization of the 
Dutch-owned maritime enterprises and of a large group of industria! 
enterprises and the promulgation of the Government Ordinances of 


(a) February 23, 1959, No. 2, 
(b) February 23, 1959, No. 3, 
(ec) April 2, 1959, No. 9, 


concerning respectively : 


(a) the principles for the implementation of the Act for the Nationaliza- 
tion of Dutch-owned enterprises ; 

(b) the setting-up of the Board for the Nationalization of Dutch-owned 
enterprises ; 

(c) the terms of reference of the Committee for the Fixation of Compensa- 
tions for Nationalized Dutch-owned Enterprises and the way in which 
applications for compensations are to be submitted, and 


1) the designation of the members of the above-mentioned Committee b 
Decree of the Prime Minister No. 229/P.M./1959 of June 5, 1959, 

2) Instruction No. Instr./003/B.A.N.A.S./1959 of August 21, 1959, from 
the Managing Board for the Nationalization of Dutch-owned enterprises, 
concerning the reservation of one per cent of part of the revenue of the 
Netherlands enterprises, and 
(3) the regulation concerning the Government policy with regard to enter- 
prises wholly or partly operating on non-Netherlands capital laid down by 
Decree of the Prime Minister No. 485/M.P./1959 of September 17, 1959. 

The Netherlands Government has further noted the contents of the note 
submitted to the Netherlands Diplomatic Representation on April 8, 1999, 


* Official translation supplied by courtesy of Mr. G. W. Haight. 


184 


1960 | OFFICIAL DOCUMENTS 485 


in which the Indonesian Government replied to the Netherlands note of 
protest of February 28, 1959. 

Finally, a number of official communications of Indonesian authorities 
and institutions has drawn the Netherlands Government’s attention. 
Where necessary reference will be made to these communications in 
this note. 

All this has induced the Netherlands Government again to address itself 
to the Indonesian Government with the following explanation. 

The Netherlands point of view that the nationalization measures are 
absolutely at variance with international law and are therefore unlawful 
and invalid, as set forth in the Netherlands Government’s note of February 
28, 1959, is based on the following grounds: 


A. the Preamble to the Act shows that the measures are not based on the 
general interest in connection with the use to be made of the property 
to be nationalized, but have been taken for the purpose of exerting 
pressure in a politieal dispute ; 
the measures are only directed against Dutch-owned enterprises and are 
therefore discriminatory, since they exclusively affect the property of 
aliens of one particular nationality ; 
the measures are further of a confiscatory nature, since there is no 
question of any prompt payment of an adequate and effective com- 


pensation. 


The Indonesian Government reacted to these objections in its note of 
April 8, 1959, the main points of which may be summarized as follows: 


1) the Indonesian Government states that it has already given a clear 
reply in its note of October 8, 1959. In this note it was stated that 
the Indonesian Government cannot discuss the Netherlands financial 
and economic interests so long as the dispute on Netherlands New 
Guinea has not been solved; 
as a sovereign State the Republic of Indonesia has the right to decide 
independently on the nationalization of the private property of aliens; 
the Nationalization Act recognizes the obligation to pay compensation ; 
a procedure for obtaining compensation has in the meantime been laid 
down; the amount of the compensation will be fixed by an official 
Indonesian committee set up for the purpose; 
the protest lodged against the nationalization by the Netherlands Gov- 
ernment is repudiated as a case of impermissible interference in the 
domestic affairs of the Republic of Indonesia; 
the aim of the nationalization of Dutch-owned enterprises is to nor- 
malize the well-being of the Indonesian people and to abolish economic 
discrimination. 


Before commenting on the individual points, the Netherlands Govern- 
ment wishes to state that the infringement of Netherlands rights and the 
seizure of Netherlands property in Indonesia by the Republic of Indo- 
nesia since the end of 1957 is not, basically, nationalization of property 
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as generally known in municipal law and as reeognized by international 
law. When the measures taken are viewed together and in their inter- 
relationship it is quite clear that they are primarily aimed at harming 
Netherlands interests. 

In this connection the Netherlands Government needs only refer to the 
threats repeatedly heard from official Indonesian quarters during the 
months of October and November 1957 that in ease certain political de 
siderata in another field were not complied with, measures would be taken 
against the Dutch-owned enterprises. The Netherlands Government wishes 
to recall that on December 1, 1957, these measures were inaugurated by a 
general strike in the Dutch-owned enterprises announced by the Minister 
of Information of the Republic of Indonesia. It refers to the fact that 
subsequently the responsible managers were forcibly deprived of contro! 
over these enterprises, and to many other measures taken in violation of 
international law as enumerated in the Netherlands note of protest o! 
December 13, 1957. 

After these preliminary remarks the Netherlands Government wishes to 
say the following on the five points of the Indonesian Government's not 
quoted above: 


sub (1) The reference to the Indonesian Government’s note of October 8, 
1958 ecan—under the present cireumstances—only be interpreted 
by the Netherlands Government as confirming its conclusion—as 
set forth under A above—that the Indonesian Government links 
up the seizure and subsequent confiscation of Netherlands prop 
erty with its political desiderata concerning Netherlands New 
Guinea. Regarding this matter reference may also be made to 
the speech by the President of the Republic of Indonesia on 
August 17, 1959 (Political Manifesto) : ‘‘the taking over of Dutch 
enterprises in the context of the struggle for the liberation of 
West-Irian was a very important step indeed. However, not all 
Dutch capital has been taken over, not all Dutch enterprises have 
been nationalized. While the Dutch attitude in the case of West- 
Irian is still stubborn, I sound warning that if, in the question 
of West-Irian, the Dutch remain stubborn, if, in the question of 
our national claim, they remain headstrong, then all the Dutch 
capital, including that in mixed enterprises, will bring its story 
to a close on Indonesian soil.’’ This is a motive for the seizure of 
property which is forbidden under international law. 

The Netherlands Government will never deny the right of sover- 
eign States to nationalize the property of the nationals of other 
States, provided certain conditions have been complied with. 
namely : 

that such nationalization is based on national interests in con- 
nection with the use to be made of the Property to be nationalized, 

such nationalization is not of a discriminatory nature, 

and, finally, the interested parties are promptly granted ade- 
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quate and effective (i.e. transferable) compensation. The Indo 


nesian nationalization measures comply with none of these con 
ditions and cannot therefore be regarded as valid under inter- 
national law, since, as set forth earlier in this note, the reason 
for these measures was not a desire to serve the general interest 
as referred to above (see further under (5) ). 

They are further plainly discriminatory sinee they are only 
directed against Netherlands property. This discriminatory 
nature is further emphasized by the time when and the circum 
stances under which the measures were effectuated and by the 
Preamble to the Act, in which a political dispute between the 
Republic of Indonesia and the Kingdom of the Netherlands is 
referred to as a motive. 

There is, moreover, no question of any prompt payment of 
adequate and effective compensation (see further under (3 

The Netherlands Government must point out that international 

law imposes obligations on sovereign States with regard to the 
property of aliens. These include the above-mentioned condi 
tions, with which expropriation of such property should comply. 
Furthermore, international law grants sovereign States the right 
to uphold the interests of their nationals before the Governments 
of other States and to protect them if these interests are in- 
fringed by another sovereign State in defiance of its obligations 
under international law. The foregoing leads to the conclusion 
that the Indonesian Government has violated international obli- 
gations by its anti-Netherlands measures and the Netherlands 
yovernment is therefore justified in protesting against them and 
in opposing these measures. 
The Indonesian Government alleges that the Nationalization Act 
recognizes the obligation to pay compensation. In the Act it says, 
however, that the way in which payment is to be made will be 
further regulated by law, which has not been done so far. 

In the meantime the Netherlands Government has noted that 
in paragraph 1 of Article 1 of the Prime Minister’s Decree No. 
485/M.P./1959 of September 17, 1959, it is laid down that in case 
of the nationalization of vital enterprises partly owned by aliens 
not being Netherlands nationals, compensation will be paid for 
the portion of the capital originally owned by non-Netherlands 
aliens. This clearly implies that no compensation will be paid for 
the portion of the capital owned by Netherlands nationals. 

The Netherlands Government also refers to a number of state- 
ments made by official Indonesian authorities which, far from 
recognizing the obligation to pay prompt, full and effective com- 
pensation and expressing the intention fully to meet this obli- 
gation, belittle its scope and do not say anything definite about 
the time of payment and the question of whether in fact any 
payment will be made. 
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In this connection the Netherlands Government refers to the 
statement made by the Minister of Agriculture on June 29, 1959 
when explaiming the nationalization measures to the Panitya 
Perkebunan Negara (Committee for Government Agricultura! 
Enterprises), to the effect that payment of compensation would 
take place if the situation in Indonesia and in particular the 
country’s economic position would permit this. During his stay 
in Belgium the Minister of Foreign Affairs stated to the Press 
on June 11, 1959 that it would only be possible to settle the matter 
of the payment of compensation within the framework of a genera! 
agreement on the political and economic problems forming the 
subject of the dispute between the Netherlands and Indonesia 

As regards this matter reference may finally be made to Artic! 
3 of Government Ordinance No. 9/1959 in pursuance of 
Nationalization Act, reading: 


‘*The Committee for the Fixation of Compensations may }: 

pose to the Board for the Nationalization of Dutch-owned enter- 
prises that part of the revenues obtained from enterprises which 
are nationalized will be reserved for the payment of the com- 


pensation at the appropriate time.’’ 


This plan to reserve only part of the revenues of the nationa! 
ized Dutch-owned enterprises for the future payment of compen- 
sation strengthens the doubts already justifiably entertained on 
the basis of the foregoing about any serious intention to pay 
compensation. ‘These doubts turn into certainty after a perusal 
of the Instruction from the Managing Board of the B.A.N.AS 
of August 21, 1959 promulgated in virtue of Article 3 quoted 
above. This Instruction stipulates that only one per cent of the 
gross revenue of the Dutch-owned enterprises after deduction of 
the corporation income tax due shall be reserved for the payment 
of compensation at a future date. 

It will be clear that such a reservation is not even sufficient to 

cover the interest on the capital due, let alone to guarantee the 
redemption of the principal. 
It has already been set forth under (2) above that the Nether- 
lands Government has the right under the rules of international 
law to uphold the interests of Netherlands nationals abroad and 
to resist infringements of these interests if these go beyond the 
limits of what is permissible under international law. The state- 
ment that the Netherlands protest constitutes an impermissible 
interference in the domestic affairs of the Republic of Indonesia 
is repudiated by the Netherlands Government. It is untenable 
under the rules of international law. 

The observations which the Indonesian Government has deemed 
it appropriate to make in its note of April 8, 1959 concerning the 
attitude adopted by the Netherlands in the General Assembly of 
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the United Nations with respect to the policy of racial discrimi 
nation pursued by the Government of the Union of South Africa 
are, besides being ineorrect as far as the facts are concerned, 
irrelevant to the matter under consideration. 

The reason for the expropriation of Netherlands property ad- 
dueed by the Indonesian Government in its note is the normall- 
zation of the well-being of the Indonesian people and the abolition 
of economic discrimination. If by the normalization of the well- 
being of the Indonesian people the Indonesian Government means 
the efforts of the Republic of Indonesia towards building up a 
‘*national economy’’, the Netherlands Government wishes to ob- 
serve that it is aware of the importance of these efforts, provided 
they are promoted by lawful means and do not result in unlawful 
and discriminatory expropriations. 

The mere presence of Dutch-owned enterprises in the territory 
of Indonesia can in itself never mean economic discrimination. 
Before as well as after the transfer of sovereignty there were in 
Indonesia, in addition to Dutch-owned enterprises, a large number 
of other foreign enterprises which in practice were treated in 
exactly the same manner as the Dutch enterprises; neither was 
there, before the transfer of sovereignty, any discrimination 
against enterprises in which Indonesians had an interest. The 
reason adduced does not therefore justify the measures taken. 


From the foregoing it will be clear that the arguments advanced in the 
Indonesian Government’s note cannot in any way affect the conclusion 
that the measures taken against Netherlands property are at variance with 
the general rules of international law which are binding on all States. 
These measures, moreover, flagrantly conflict with the treaty obligations 
n respect of the Netherlands voluntarily undertaken by Indonesia at the 
time of the transfer of sovereignty. 

Under these circumstances the measures cannot be regarded as being 
egally valid. For this reason the Netherlands owners have refrained from 
submitting claims for compensation under the Indonesian laws in question, 
since such submission would amount tv assisting in the actual application 
f those measures. 

The Netherlands Government maintains their point of view that the 
Indonesian Government is obliged under international law to restore the 
Netherlands owners to the actual exercise of their rights and to compensate 
them fully for the losses suffered so far. 


[f the Indonesian Government, after having read the further explana- 
‘ton contained in this note, still disagrees with the Netherlands views on 
the matter and adheres to the point of view expressed in its note of April 
‘, 1959, the Netherlands Government regrets being obliged to conclude 
that in that case there are profound differences of opinion between the 


4 
1e 
a 
ahi 
ld sub (5) 
l 
iv 
SS 
CT 
iv 
al 
h 
ol 
nt 
to 
he 
al 
na 
he 
te- 
1a 
ed 
ol 


490 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 54 


two Governments on the international law aspects of the Indonesian meas- 
ures against Netherlands property. 

Since both the Netherlands and Indonesia plead the rules of inter- 
national law in the notes exchanged on the matter and, being Members of 
the United Nations, should settle their disputes by peaceful means, the 
Netherlands Government proposes that the legal differences in question be 
submitted to the judgment of the International Court of Justice or of 
another independent international legal body. 

The Netherlands Government will appreciate learning whether the 
Indonesian Government is prepared to give its co-operation in this matter. 


UNITED ARAB REPUBLIC 
TERRITORIAL WATERS AND CONTINENTAL SHELF 


MOopDIFICATION OF EGypTiAN DECREE ON TERRITORIAL WATERS 


[By Presidential Decree of February 17, 1958, No. 180 (J.O. 15 bis of 
same day) Arts. 5 and 9 of the Royal Decree of January 15, 1951, were 
modified by the substitution of the word twelve for the word siz, as here- 
after indicated | 


Art. 5. — The coastal sea of the Republic (formerly Kingdom) lies out- 
side the inland waters of the Republic and extends seaward for 
a distance of twelve (formerly six) nautical miles. 

Art. 9.— With a view to assuring compliance with the laws and regula- 
tions relating to security, navigation, fiscal and sanitary mat- 
ters, maritime surveillance may be exercised in a contiguous 
zone outside the coastal sea, extending for a further distance 
twelve (formerly six) nautical miles and measured from the 
base-lines of the coastal sea; this provision shall not be deemed 
to apply to the rights of the Republic (formerly Kingdom) of 
Egypt with respect to fishing. 


DECREE ON THE CONTINENTAL SHELF? 


The President of the Republic, 

Seen the Decree of January 15, 1951 on Territorial Waters as modified 
by Presidential Decree No. 180 of 1958, 

Seen Article 17 of the Syrian Penal Code promulgated pursuant to Legis- 
lative Decree No. 148, of June 22, 1953, 

The Council of State having been consulted. 


ARTICLE 1 


The Arab Republic enjoys the rights of sovereignty over the seabed and 
its resources within the area of the continental shelf to a depth of 200 
meters or beyond that limit as far as the depth of the superadjacent waters 
admits the exploitation of the natural resources of the sea bottom. The 
Arab Republic furthermore enjoys similar rights of sovereignty over the 
continental shelf in the case of islands belonging to the Republic. The 
foregoing is without prejudice to existing rights in the waters of the said 
area in so far as they form part of the high seas or to freedom of naviga- 
tion within these waters and of the air space lying above. 

1 Reprinted from Revue Egyptienne de Droit International, Vol. 14 (1958), pp. 


406-407, 
2Sept. 3, No. 1051, Official Journal, No. 27, December 11, 1958. Jbid. 
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ARTICLE 2 


The Arab Republic shall enjoy the exclusive right to prospect, dig for 
and exploit the natural mineral and other inert resources in the regions 
mentioned in Art. 1 and to enjoy all sedentary fishing rights therein. To 
this end it enjoys the right to construct the installations necessary for this 
purpose, and to take measures for their preservation and their putting 
into operation, as also to establish, within an area of 500 meters, zones of 
security as well as to take other measures of protection. 


ARTICLE 3 


The exercise of the rights mentioned in the last two articles is not to be 
subordinated to any effective or symbolic act of taking possession in respect 
to the said areas or to the making of special declarations regarding the 
same. 

ARTICLE 4 


It is forbidden for any natural or artificial person to undertake the ex- 
ploitation of natural resources mentioned in Article 2, or to undertake 
prospecting or digging with the view of discovering the same, or to make 
researches of any kind whatsoever in the continental shelf except by au- 
thority of a decree of the President of the Republic. 


ARTICLE 5 


The present decree is published in the Official Journal and shall enter 


into force on the date of its publication. 
Done at the Presidency of the Republic, the 19th Safar 1378, the 3rd 


September 1958. 
GamaL ABDEL NASSER 
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SUEZ CANAL 


Heaps oF AGREEMENT 


Signed at Rome, April 29, 1958? 


The representative of the Government of the United Arab Republic (as 
successor to the Government of Egypt), and the representatives of the Suez 
Stockholders, namely the shareholders, the holders of founders’ shares, and 
the holders of the Parts Civiles (Société Civile pour le recouvrement des 
15 % des produits nets de la Compagnie Universelle du Canal Maritime de 
Suez attribués au Gouvernement égyptien), hereinafter referred to as ‘‘the 
Stockholders’’, have agreed [upon] the following Heads of Agreement: 


1. As a full and final settlement of the compensation due to shareholders 
and holders of founders shares as a consequence of the Nationalisation 
Law No. 285 of 1956, and in full settlement of claims of the holders of 
the Parts Civiles, the Government of the United Arab Republic will 
make a payment equivalent to L.E. 28.3 m. (Twenty eight million and 
three hundred thousand Egyptian Pounds) and will leave all the 
external assets to the Stockholders. 

2. In consideration of the above, the Stockholders will accept responsi- 
bility for all liabilities outside Egypt as of July 26, 1956, including 
liability for the service of the outstanding debentures (principal and 
interest) and for pensions in accordance with paragraph 4 (a) below. 

3. The Government of the United Arab Republic will continue to assume 
responsibility for all liabilities within Egypt as of July 26, 1956, in- 
cluding liability for pensions in accordance with paragraph 4 (a) 
below. 

. (a) The Government of the United Arab Republic will assume liabil- 
ity for pensions, as follows: 


(i) Pensions already granted as of July 26, 1956 and being paid 
by Egypt to pensioners resident in Egypt on the date of 
signature of the present Heads of Agreement; 

(ii) Pensions accruing to staff who were employed in the service 
on July 26, 1956 and who are still in the service of the Suez 
Canal Authority, or who having remained in the Author- 
ity’s service, retired on pension after that date in accord- 
ance with the regular pensions regulations. 


(b) The Stockholders will assume liability for all pensions other than 
those specified in (a) above. 

(ce) Each party to these Heads of Agreement will afford facilities for 
the preparation of lists of individual pensioners falling within 
the various categories mentioned in this paragraph 4 in order 


1 Reprinted from Revue Egyptienne de Droit International, Vol. 14 (1958), pp. 338-340. 
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(d) 


7. (a) 


An initial payment of L.E. 5.3 m. (Five million and three hun- 


The instalments specified in paragraph 5 (b) above will be free of 
interest and will be payable in Pounds Sterling in London or in 
French Franes in Paris, ealeulated at the fixed rate of U.S. Dollars 
2.8715576 to L.E. 1. Not less than 40 % of each instalment shall be 


payable in Pounds Sterling. 
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that the liability for payment of pensions to each individual may 
be properly determined. 

The Stockholders will pay to the Government of the United Arab 
Republie the capital value of the pensions payable to persons 
who, having remained in the Authority’s service after July 26, 
1956, retired on pension after that date in accordance with the 
regular pensions regulations, but ceased to reside in Egypt prior 
to the date of the signature of these Heads of Agreement, do not 
receive their pension from the Stockholders. 

Liability for pensions after the date of signature of these Heads 
of Agreement will not be affected by any subsequent change of 


residence by a pensioner. 


payment specified in paragraph 1 will be made as follows: 


dred thousand Egyptian Pounds), through the retention by the 
Stockholders of the transit tolls collected in Paris and in London 
since July 26, 1956. 

The balance in instalments as follows: 


January 1, 1959 L.E. 4 m. (Four million Egyptian Pounds). 
January 1, 1960 L.E. 4 m. (Four million Egyptian Pounds). 
January 1, 1961 L.E. 4m. (Four million Egyptian Pounds). 
January 1, 1962 L.E.4 m. (Four million Egyptian Pounds). 
January 1, 1963 L.E. 4 m. (Four million Egyptian Pounds). 
January 1, 1964 L.E. 3 m. (Three million Egyptian Pounds). 


If the Government of the United Kingdom provides a special re- 
lease from Egypt’s No. 2 Sterling account for the specific pur- 
poses of making advance payments on the instalments specified 
in paragraph 5 (b), amounts so released will be paid over forth- 
with by the Government of the United Arab Republic for appli- 
eation to the payment in advance of the two next maturing 
instalments specified in paragraph 5 (b). 

In the event of release by the Government of the United King- 
dom of the total of Egypt’s No. 2 Sterling account, the Govern- 
ment of the United Arab Republic will pay over forthwith an 
appropriate amount of the funds so released for application te 
the payment in advance of the two next maturing instalments 
specified in paragraph 5 (b). 

If either of the releases under (a) or (b) above takes place be- 
fore the effective date of the final agreement referred to in para- 
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graph 9 below, the appropriate amounts will be paid over forth- 

with on the effective date. 

8. The conclusion and implementation of the final agreement referred to 
to in paragraph 9 will be done in such a way that the rights and lia- 
bilities attributed to the Stockholders under the present Heads of 
Agreement are effectively exercised and assumed by an entity accept- 
able to both parties as representing regularly all the Stockholders and 
duly qualified to give full and final discharge to the Government of 
the United Arab Republic. 

9. In view of the fact that the present Heads of Agreement have been 
negotiated under the good offices of the International Bank for Recon- 
struction and Development, the Bank having accepted the capacity of 
the signatories for the purposes of concluding the present Heads of 
Agreement, the parties hereby request the Bank to continue its good 
offices until the conclusion and documentation of a final agreement 
implementing these Heads of Agreement and to act as fiscal agent for 
the purpose of receiving and paying out the monies provided for in 
paragraphs 4 (d) 5 (b) and 7 above. 


Done in triplicate at Rome on 29th April 1958 in the presence of a 
Vice-President of the International Bank of Reconstruction and De- 
velopment. One copy to be retained by the Government of the United 
Arab Republic; one copy to be retained by the Representatives of the 
Suez Stockholders ; and one copy to be deposited in the archives of the 
International Bank. 


June 9, 1958 Lor No. 63 pe 1958 2 


RELATIVE A L’EXECUTION DE L’ACCORD DE PRINCIPE 
CONCLU LE 29 avrit 1958 AU SUJET DES INDEMNITES 


= RESULTANT DE LA NATIONALISATION DE LA COMPAGNIE 
rs UNIVERSELLE DE CANAL MARITIME DE SUEZ. 
: Au nom de la Nation, 
- Le Président de la République, 
ai Vu la constitution provisoire, 
ied Vu la loi No. 285 de 1956 nationalisant la Compagnie Universelle du 
th- Canal Maritime de Suez, 
pli- Vu la déclaration unilatérale du Gouvernement égyptien émise en date 
- du 5 avril 1957 et déposée auprés du Secrétaire Générale de 1’0.N.U. au 
24 avril 1957, 
an Vu l’aceord de principe du 29 avril 1958 ci-annexé, 
a Vu l’avis du Conseil d’Etat, 
an a sanctionné la loi dont la teneur suit: 
ARTICLE ] 
Sans préjudice des objectifs de la loi No. 285 de 1956 et en conformité 
. be- du paragraphe No. 8 de la déclaration unilatérale du Gouvernement Egyp- 


‘ Loc. cit., pp. 340-342. 
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tien ci-haut mentionnée, 1’exécution de l’accord de principe ci-annexé aura 
lieu conformément aux dispositions suivantes: 


ARTICLE 2 


A partir du 26 juillet 1956 la Compagnie Universelle du Canal Maritime 
de Suez (société anonyme égyptienne) nationalisée par la loi No. 285 de 
1956 n’aura de personnalité morale que pour poursuivre les buts suivants: 


A. La conclusion et 1’exécution des accords relatifs aux indemnités résul- 
tant de la nationalisation. 

B. La garde des biens que 1’accord final prévu par l’accord de principe 
ci-annexé décide de laisser aux bénéficiaires de ces indemnités ainsi 
que l’investissement de ces biens pour leur compte de qui de droit 
jusqu’a décision sur leur sort conformément 4 1’accord final. 

C. L’accomplissement des formalités nécessaires pour jouir de la person- 
nalité morale sous l’empire d’une loi étrangére qui lui reconnait une 
telle personnalité morale avec un objet social qu’elle est libre de 
choisir pourvu qu’elle modifie ses statuts pour les mettre en harmonie 

avec les dispositions de la loi No. 285 de 1956 et plus particuliérement 

en ce qui concerne la suppression de tout ce qui a trait au Canal 

Maritime de Suez de ses statuts. 


ARTICLE 3 


Les résolutions 4 adopter par l’Assemblée Générale dans les limites des 
buts prévus par l’article préecédent seront exécutoires sans qu’il soit besoin 
d’une approbation par le Gouvernement égyptien pourvu que la convoca- 
tion et les délibérations dans ses réunions aient réuni les conditions prévues 
par les statuts annexés au Firman du 5 janvier 1956 et leurs modifications 
ultérieures. 

Par dérogation aux dispositions de l’alinéa précédent la convocation 
adressée par le conseil d’administration pour réunir 1’Assemblée Générale 
est réputée valable si la composition du conseil a été déja acceptée par un 
nombre d’actionnaires représentant le quorum requis pour la validité des 
délibérations d’une Assemblée Générale et si la convocation est adresse 
au moins quinze jours avant la date fixée pour la réunion. 


ARTICLE 4 


Par application de l’alinéa ‘‘A’’ de 1’Article 2, 1’Assemblée Générale de 
la société nationalisée réunie conformément aux dispositions de 1’Article 
désignera un ou plusieurs représentants pour la conclusion des accords 
précités. 

ARTICLE 5 

I. A partir de la date de la conclusion de l’accord final portant exécu- 
tion de l’accord de principe ci-annexé, le Gouvernement de la Républiqué 
Arabe Unie sera définitivement libéré, sans aucun recours d’un intéress¢ 
queleonque a quelque titre que ce soit des obligations suivantes: 
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1) L’obligation d’indemniser les actionnaires et les porteurs des parts 
de fondateurs de la société nationalisée conformément aux disposi- 
tions de la loi No. 285 de 1956. 

L’obligation d’indemniser les porteurs de parts civiles visées par 
l’accord de principe ci-annexé. 

Les obligations de la société nationalisée qui ont été prises en charge 
par les bénéficiaires des indemnités en conformité de l’accord de 
principe ci-annexé et plus particuliérement |’obligation de payer les 
obligations et les pensions prévues par ledit accord. 


li. <A partir de la date prévue par l’alinéa précédent seront attribués 
aux bénéficiaires des indemnités les biens que 1l’accord final leur laissera 
en contre-partie de ces indemnités. Les annuités en numéraire que le 
Gouvernement s’est engagé 4 payer en tant que partie des indemnités, 
seront réglées dans les termes et selon les conditions prévus pour le dit 
accord final. 

ARTICLE 6 


A la date de la conclusion de 1’accord final 1’Autorité du Canal de Suez 
donnera aux détenteurs des biens prévus a 1’alinéa II de l'article qui 
précéde des instructions nécessaires pour lever toute opposition émise par 
elle au sujet des ces biens. 

ARTICLE 7 


1. Sera irrecevable devant les tribunaux et les organes juridictionnels 
quelque soit leur ordre toute action dirigée contre le Gouvernement de la 
République Arabe Unie par la société nationalisée, ses actionnaires, les 
porteurs de ses parts de fondateurs, les porteurs des parts civiles, les 
titulaires des droits de créance pris en charge par les bénéficiaires des 
indemnités conformément 4 1’Article 5 ou toute personne physique ou 
morale qui aurait succédé a la société nationalisée dans tout ou partie de 
ses droits ou obligations ou qui aurait succédé a4 tous les bénéficiaires des 
indemnités ou quelques uns d’entre eux dans tout ou partie de leurs droits 
ou obligations, quelque soit 1’objet de ladite action: indemnité, garantie, ou 
exécution d’une obligation contractuelle ou extra-contractuelle basée sur, 
ou ayant trait 4 la nationalisation ou 1’accord final, et quelque soit la forme 
de la demande: principale, incidente ou présentée par voie d’exception. 

2. Les dispositions de l’alinéa précédent s’appliqueront a toute action 
de ce genre qui serait pendante 4 la date de la promulgation de la 
présente loi. 


ARTICLE 8 


Aux fins de l’application de la présente loi on entend par bénéficiaires 
d’indemnité la personne morale qui sera désignée comme telle dans l’accord 
final. 


ARTICLE 9 


La présente loi sera publiée au Journal Officiel et entrera en vigueur 
ala date de sa publication. 
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AGREEMENT BETWEEN 
THE GOVERNMENT OF THE UNITED ARAB REPUBLIC 
AND COMPAGNIE FINANCIERE DE SUEZ! 


Signed at Geneva, July 14, 1958 


Agreement between: (1) the Government of the United Arab Republic 
(sueeessor to the Government of Egypt) represented by 

under the authority granted to him by a true authenticated copy whereof 
is attached hereto as Annex 1;* and 


(2) Compagnie Financiére de Suez (formerly known as Compagnie 
Universelle du Canal Maritime de Suez), acting on its own behalf and as 
successor to the Société Civile pour le recouvrement des 15 “% des béné- 
fices de la Compagnie Universelle du Canal Maritime de Suez attribués au 
under the power of 


Gouvernement égyptien, represented by 
attorney granted by virtue of resolutions passed at general meetings held 
on 4th July 1958, true authenticated copies of which are attached hereto 


as Annex No. 2,* and 
(3) International Bank for Reconstruction and Development, repre- 
sented by a Vice President, which is participating in this Agreement solely 
for the purposes set forth in Article 12. 


Witnesseth : 

Whereas on 26th July 1956, the Government of the Republic of Egypt 
passed law No. 285 nationalizing the Compagnie Universelle du Canal 
Maritime de Suez, the said Company being hereinafter called ‘‘the Com- 


pany”’; 

Whereas the Government of the Republic of Egypt provided in the said 
law (hereinafter called ‘‘law No. 285’’) for compensation for the Share- 
holders and holders of Founders’ Shares of the Company, and later de- 
posited with the Secretary General of the United Nations a Unilatera. 
Declaration dated 24th April 1957,? whereof Article 8 runs as follows 
‘‘The question of compensation and claims in connection with the nationali- 
zation of the Suez Canal Maritime Company shall, unless agreed between 
the Parties concerned, be referred to arbitration in accordance with th 
established international practice’’ ; 

Whereas the offer of the good offices of the International Bank for 
Reconstruction and Development (hereinafter called ‘‘1.B.R.D.’’) was ae- 
cepted by both Parties for the purpose of settling the said compensation 
by agreement ; 

Whereas on 29th April 1958, the representatives of the Parties acting 
under the authority and powers of attorney attached hereto as Annet 
No. 3,* agreed upon Heads of Agreement, attached hereto as Annex No. 4, 


1Reprinted from Revue Egyptienne de Droit International, Vol. 14 (1958), PP 
337 * Not printed here 


8-356 


251 A.J.I.L. 673 (1957). % Printed above, p. 493. 
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which provided for compensation for Shareholders and holders of Foun- 
ders’ Shares of the Company, and included compensation for the holders 
of the Parts Civiles (Société Civile pour le recouvrement des 15 % des 
bénéfices de la Compagnie Universelle du Canal Maritime de Suez attribués 


au Gouvernement égyptien) ; 

Whereas the Government of the United Arab Republic agreed to attrib- 
ute the rights and liabilities provided for in Article 1 of the said Heads of 
Agreement collectively and not individually to the Stockholders as herein- 
after defined and that the signatories of the Heads of Agreement (other 
than the signatory of the said Government) acting in their representative 
capacity accepted such collective attribution and relieved the Government 
of the United Arab Republic of any responsibility arising from the rela- 
tions between the said Stockholders; 

Whereas the Company has at all times affirmed its agreement to relieve 
the Government of the United Arab Republic of any such responsibility ; 

Whereas, therefore, Paragraph 8 of the Heads of Agreement required 
implementation of the said Heads of Agreement in the form of a final 
Agreement to be concluded with an ‘‘entity acceptable to both parties as 
representing regularly all the Stockholders and duly qualified to give full 
and final discharge to the Government of the United Arab Republiec’’, it 
being understood that the term ‘‘Stockholders’’ as used therein and herein 
means the Shareholders and the holders of Founders’ Shares of the Com- 
pany and the holders of the Parts Civiles referred to above; 

Whereas the Government of the United Arab Republic considers that 
law No. 285 did not annihilate the corporate entity of the Company beyond 
the purposes of nationalization and that such corporate entity remained 
in existence solely to hold the Assets outside Egypt (as hereinafter defined ) 
for remittance of the said Assets to the Government of the United Arab 
Republic, and for the purpose of concluding and earrying out an agree- 
ment for the settlement of compensation and considers that it was open 
to the Company to assume a new activity under a foreign law, in accord- 
ance with its ‘‘Statuts’’ and in compliance with the provisions of such 
foreign law, provided that the Company substituted for its original object 
any object not related in any way whatsoever to the Suez Canal or to the 
Concession obtained from the Egyptian Government and provided that it 
changed its name to one not indicating its original object ; 

Whereas on June 9, 1958, the Government of the United Arab Republic 
passed law No. 63 (law relating to the implementation of the Heads of 
Agreement concluded on 29th April 1958 in respect of the compensation 
arising out of the nationalization of the Compagnie Universelle du Canal 
Maritime de Suez), a true copy of which with its translation into English 
and French is attached hereto as Annex No. 5;* 

Whereas in general meetings held in compliance with the provisions of 
law No. 63 of 1958, referred to above, the Shareholders and the holders of 
Founders’ Shares of the Company adopted on 4th July 1958, resolutions 


* Printed above (in French), p. 495. 
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(true authenticated copies of which are attached hereto as Annex No. 2)* 
to the following effect : 


A) Confirmation of the intention of the Shareholders and holders of Foun- 
ders’ Shares to maintain the Company as reorganised under French 
law without any further formality, it being understood that French law 
already recognised the Company as a corporate entity. 

B) Confirmation of the resolutions adopted in the general meetings of 
the Shareholders and the holders of Founders’ Shares held on 25th 
June 1957, 5th February 1958, 4th March 1958 and 21st April 1958, 
true authenticated copies whereof are attached hereto as Annex No. 6.* 

C) Modification of the object and name of the Company to delete from 
such object all references to all Suez Canal concessions and the Canal 
itself and to substitute for its original name the name ‘‘Compagnie 
Financiére de Suez’’. 

D) Ratification of the Heads of Agreement and designation of one or more 
representatives duly authorized to sign this Final Agreement. 


Whereas in a general meeting of the holders of the Parts Civiles held on 
10th March 1958, it was decided (by a resolution a true authenticated copy 
whereof is attached hereto as Annex No. 7)* to merge with the Company 
and the Company accepted such merging by virtue of the resolution passed 
on 21st April 1958, and referred to in subparagraph ‘‘B”’ of the preceding 
paragraph ; 

Whereas as a consequence of the resolutions referred to in the preceding 
paragraph and in ‘‘B’’ above the Company became the successor of the 
**Société Civile pour le recouvrement des 15 % des bénéfices de la Com- 
pagnie Universelle du Canal Maritime de Suez attribués au Gouvernement 
égyptien’’ and integrated the holders of the Founders’ Shares; and 

Whereas Compagnie Financiére de Suez (hereinafter called C.F.S.) now 
integrates all the Shareholders and the holders of Founders’ Shares of the 
Company as well as the holders of the Parts Civiles and is thus, to the 
exclusion of any such Shareholder, holder of Founders’ Shares or holder of 
Parts Civiles, entitled to conclude and carry out this Agreement and to give 
full and final discharge to the Government of the United Arab Republic. 


Now Therefore the Government of the United Arab Republic and C.F.S. 


agree as follows: 
ARTICLE 1 


The above Recitals as well as the Annexes attached hereto shall form 
part and parcel of this Agreement. 


ARTICLE 2 
In this Agreement the expressions hereinafter set out have the following 


meanings : 
A.— (1) ‘‘Assets outside Egypt’’ means all that part of the Assets of 
the Company on 26th July 1956, which the Parties agree as being situate 


outside the territory of Egypt, that is to say: 


* Not printed here. 
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(a) all property of every nature whatsoever, real or personal, which 
was physically situate outside Egypt on 26th July 1956. 

(b) rights to obligations existing on 26th July 1956, the obligors whereof 
were ordinarily resident outside Egypt on 29th April 1958. 


(2) Subject to the determinative dates set forth in subparagraph (1) 
above, and in order to avoid any misinterpretation especially by third 
parties, it is agreed that Assets outside Egypt defined under subparagraph 
(1) inelude in particular but without any limitation on the generality of 
the foregoing: 


(a) all immovables situate outside Egypt. 

(b) all rights to, in or on immovables situate outside Egypt with the 
exception of mortages securing obligations to be paid by obligors 
ordinarily resident in Egypt on 29th April 1958. 

(ec) all movable property, plant, equipment, tools, materials, merchan- 
dise, furnishings and furniture, whether afloat or ashore, whether 
in a finished state or under construction, physically situate outside 
Egypt, provided that any property which might fall within the 
foreign definition but which was purchased by the Government of 
the United Arab Republic or the Suez Canal Authority after 26th 
July 1956, shall not be deemed to be an Asset outside Egypt. 
all choses in action, equitable and legal rights, equitable rights under 
trusts, rights under insurance policies, whether such choses in action 
or rights be vested or contingent, all securities, stocks and shares, 
coupons, bonds, bills, checks, negotiable instruments, bank accounts, 
gold, silver and monies physically situate outside Egypt or the 
debtors whereof were ordinarily resident outside Egypt. 


(3) Such definition and enumeration shall apply whether the prop- 
erty, real or personal, or rights are held directly, or on behalf of, or for 
account of, or to the order of, or in trust for the Company. 

B. — ‘‘ Liabilities outside Egypt’’ means all that part of the liabilities of 
the Company on 26th July 1956, whereof the creditors were ordinarily 
resident outside Egypt on 29th April 1958 or which by the terms thereof 
were to be paid outside Egypt. 

C. —‘‘Liabilities in Egypt”’ 
fied in paragraph ‘‘B’’ above. 

D.—‘‘Pensions’’ means pensions and benefits wuich are allocated on 
termination of service in accordance with the ‘‘Réglements des Pensions’’, 
laws, decrees and decisions applicable to the said pensions and benefits on 
26th July 1956 to the beneficiaries of the said ‘‘Réglements des Pensions’’, 
the said beneficiaries being hereinafter referred to as ‘‘ Pensioners’’. 


means all liabilities other than those speci- 


ARTICLE 3 


A.— As a full and final settlement of the compensation due to Share- 
holders and holders of Founders’ Shares as a consequence of law No. 285, 
and in full and final settlement of claims of the holders of the Parts Civiles, 
the Government of the United Arab Republic shall make a payment equiva- 
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lent to L.E. 28.3m. (Twenty-eight million and three hundred thousand 
Egyptian Pounds) and shall leave the Assets outside Egypt to C.F\S. 

B.— In consideration of the above C.F.S. shall assume the liabilities 
assigned to C.F.S. in Articles 5 and 6 below, as well as liability for the serv- 
ice of the outstanding debentures (principal and interest) subject to the 
provisions of Article 7 below. 

C. — It is agreed and understood that the rights and liabilities specified 
under ‘‘A’’ and ‘‘B”’ of this Article are attributed collectively and not 
individually to the Shareholders and holders of Founders’ Shares of the 
Company and the holders of the Parts Civiles. It is further agreed and 
understood that the corporate entity which integrates all of the above 
Stockholders and as such is entitled to the said rights and qualified to 
assume the said liabilities is C.F.S. which is hereby designated as the corpo- 
rate entity referred to in Article 8 of Law No. 63 of 1958 for the purposes 
of such law. 

ARTICLE 4 


A.— Subject to paragraph ‘‘A’’ of Article 8 hereinafter, the Assets out- 
side Egypt as well as the income, accretions and benefits thereof are left 
to C.F.S. as they stand on the date of this Agreement, without any guar- 
antee, on behalf of the United Arab Republic, as to their existence or their 
value or claims thereon of whatever nature by third parties. 

B.— The Government of the United Arab Republic relinquishes, re- 
nounces, releases and assigns to C.F.S. any rights they may have had to 
the Assets outside Egypt and the income, accretions and benefits thereof 
as referred to in paragraph ‘‘A’’ above. 

(.— In order to give full effect to the provisions of paragraphs ‘‘A’’ and 
‘*B”’ of this Article: 

(1) The Parties agree on the forms of releases and of discontinuance of 
lawsuits attached hereto as Annex No. 8,* and the Government of the 
United Arab Republic will deliver any other declaration which 
C.F.S. may need to the same effect ; 
and 

(2) the Government of the United Arab Republic hereby authorises 
I.B.R.D. to deliver to C.F.S. on demand certified true copies of this 
Agreement and its Annexes. 


ARTICLE 5 


Subject to the provisions of Articles 6 and 7 hereof: 


A.— All Liabilities in Egypt that remain unpaid at the date of this 
Agreement shall remain for the account of the Government of the United 
Arab Republic. 

B.— All Liabilities outside Egypt that remain unpaid at the date of 
this Agreement, including those related to salaries of staff, shall be assumed 
by C.FS. 


* Not printed here. 
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ARTICLE 6 


The Parties shall assume liability for Pensions in accordance with the 
following provisions: 


A. — The Government of the United Arab Republic shall assume liability 
for: 


(1) Pensions to Pensioners resident in Egypt on 29th April 1958, whose 
right to Pensions had accrued on or before 26th July 1956. 

(2) Pensions accruing to staff who were employed in the service on 26th 

July 1956 and who are still in the service of the Suez Canal Author- 

ity, or who, having remained in the Suez Canal Authority’s service, 

retired on Pension after that date. 


B.— C.F.S. shall assume liability for all Pensions, the right to which 
accrued on or before 26th July 1956, other than those specified in para- 
graph ‘‘A’’ above. 

C.— Liability for the Pensions referred to in paragraphs ‘‘A’’ and ‘‘B”’ 
above shall be taken over by the respective Parties as from 29th April 195s. 

D.— The following lists shall be conclusive as to the liability of the 
Parties with respect to the Pensioners listed in them, namely: 


List ‘‘A’’ Pensioners whose Pensions will be paid by 
(Annex No. 9)* the Government of the United Arab Republic 

List ‘‘B”’ Pensioners whose Pensions will be paid by 
(Annex No. 10)* C.F.S. 


E. — Liability for Pensions will not be affected by any change of resi- 
dence by a Pensioner subsequent to 29th April 1958. 

.— (1) Each Party guarantees the other against any claim by any 
Pensioner whose Pension is payable by that Party under this Agreement. 


(2) Each Party shall endeavour to obtain before 1st July 1959, from 

each Pensioner whose Pension it is paying a signed declaration in 
the form of Annex No. 11,* discharging the other Party from any 
responsibility for the payment of such Pension. 
Each Party will send to the other Party these declarations as and 
when obtained, in which case the guarantee provided for in this 
paragraph ‘‘F’’ will cease to be of effect as regards the claim of 
each Pensioner who has signed the declaration. 


G. — In consideration of the apportionment of liability for the payment 
of Pensions provided for by this Article 6, C.F.S. will pay to the Govern- 
ment of the United Arab Republic the sum of L.E. 77,500 (Seventy-seven 
thousand five hundred Egyptian Pounds), which sum will be deducted by 
the Government of the United Arab Republic from the first instalment 
due to C.F.S. under Article 8 ‘‘B’’ of this Agreement. 


* Not printed here. 
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ARTICLE 7 


A.— The Government of the United Arab Republic has decided to offer 
in Egypt to the holders of the 3 % ‘‘Obligations deuxiéme série (émission 
1885)’’ an option to repurchase their debentures on the following basis, 
subject to Egyptian laws and regulations: 


P.T. 5689.195 per debenture plus accrued interest on debentures not 
yet drawn for amortisation, and 

P.T. 85.337 per coupon matured and not subject to statutory limi- 
tation. 


B.— In consideration of this decision, it has been agreed as follows: 


(1) Any debenture holder desiring to take advantage of the repurchase 
offer by the Government of the United Arab Republic shall deposit 
his debenture with the National Bank of Egypt on or before Ist 
December 1958. 

The list of debentures so deposited, stating the coupons attached, 
will be communicated to C.F.S. by the Government of the United 
Arab Republic, on or before 15th December 1958. 

After such deposit shall have been made, C.F.S. shall be discharged 
from servicing the debentures specified in the said list, but shall 
continue to be responsible for the service of all debentures whose 
holders have not exercised the above-mentioned option within the 
specified time. 

The Government of the United Arab Republic will deduct from the 
first instalment due to C.F.S. under Article 8 ‘‘B’’ of this Agreement 
the amount, in Egyptian Pounds, representing the responsibility of 
the Government of the United Arab Republic in consequence of the 
repurchase of all debentures specified in the communicated list. 


ARTICLE 8 
The payment specified in Article 3 will be made as follows: 
A.— By leaving to C.F.S. the transit tolls collected in Paris and in Lon- 
don after 26th July 1956, as an initial payment of L.E. 5.3 m. (Five 


million and three hundred thousand Egyptian Pounds). 
B. — The balance in instalments as follows: 


January Ist 1959 L.E. 4 m. (Four million Egyptian Pounds). 
January Ist 1960 L.E. 4 m. (Four million Egyptian Pounds). 
January Ist 1961 L.E. 4 m. (Four million Egyptian Pounds). 
January Ist 1962 L.E. 4 m. (Four million Egyptian Pounds). 
January Ist 1963 L.E. 4 m. (Four million Egyptian Pounds). 
January Ist 1964 L.E. 3 m. (Three million Egyptian Pounds). 


C.— (1) The instalments specified in paragraph ‘‘B’’ above will be free 
of interest and will be payable in Pounds Sterling in London or in French 
Franes in Paris, calculated at the fixed rate of U.S. dollars 2.8715576 to 
L.E. 1. 
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(2) Not less than 40 % of each instalment referred to in paragraph 
‘*B”’ above shall be payable in Pounds Sterling. 

D.— (1) If the Government of the United Kingdom provides a special 
release from Egypt’s No. 2 Sterling account for the specific purpose of 
making advance payments on the instalments specified in paragraph ‘‘B’’ 
above, amounts so released will be paid over forthwith by the Government 
of the United Arab Republic for application to the payment in advance 
of the two next maturing instalments specified in the said paragraph ‘‘B’’. 

(2) In the event of a release by the Government of the United King- 
dom of the total of Egypt’s No. 2 Sterling account, the Government of the 
United Arab Republic will pay over forthwith an appropriate amount of 
the funds so released for application to the payment in advance of the two 
next maturing instalments specified in paragraph ‘‘B’’ above. 

(3) In the event of releases being made under (1) or (2) of this para- 
graph ‘‘D’’, the amounts payable thereunder shall in no event exceed the 
amount of two instalments. 


ARTICLE 9 


All expenses, fees, taxes and other charges, of whatever nature, if any, 
which might be due outside Egypt in connection with the Assets outside 
Egypt, or the release thereof, shall be borne by C.F\S. 


ARTICLE 10 


The parties having requested I.B.R.D. to act as fiscal agent for the pur- 
pose of the payments to be made pursuant to Article 8 of this Agreement, 
I.B.R.D. has agreed so to act pursuant to a fiscal agency agreement, exe- 
cuted simultaneously with this Agreement, in the form attached hereto as 
Annex No. 12.* Accordingly, all payments to be made pursuant to the 
above cited Article shall be made to or on the order of I.B.R.D. in accord- 
ance with and subject to the provisions of the fiscal agency agreement. 


ARTICLE 1] 


In ease of any disagreement between the Parties concerning the inter- 
pretation or implementation of this Agreement, the Parties will request 
I.B.R.D. to use its good offices to assist them in composing their differences. 


ARTICLE 12 


I.B.R.D. joins in this Agreement solely for the purposes of Article 4 
““C’? (2) and Articles 10 and 11. 


Done in triplicate at Geneva, on July 14, 1958; one copy to be retained 
by the Government of the United Arab Republic, one copy to be retained by 
the Compagnie Financiére de Suez, and one copy to be deposited in the 
archives of I.B.R.D. 


* Not printed here. 
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UNITED ARAB REPUBLIC—FRANCE'! 
FINANCIAL AGREEMENTS 


GENERAL AGREEMENT 
Signed at Zurich, August 22, 1958 


The Government of the United Arab Republic and the Government of 
the French Republic desirous to settle the problems that have arisen be- 
tween them as a result of the events of October and November 1956 and 
moved by the desire to re-establish the cultural, economic and financial 
relations between their two countries, have coneluded the following agree- 
ment which, insofar as the United Arab Republic is concerned, applies 


only to the Egyptian territory (thereof). 


Art. 1.— Financial and commercial relations between the United Arab 
Republic and the French Republic shall be resumed on the date of signing 


the present agreement. 

The financial operations shall be conducted pursuant to the Payments 
Agreement concluded this day. A Trade Agreement shall be concluded 
without delay with a view to developing commercial relations between the 
two countries. 

Art. 2.— Cultural relations between the French Republic and _ the 
United Arab Republic shall be resumed in accordance with the provisions 
of Protocol No. 1* which is an integral part of the present agreement. 


Art. 3.— Pursuant to the present agreement and its annexes, the Gov- 
ernment of the Egyptian Republic undertakes—on the date of the coming 
into force of the present agreement—to lift the special measures applying 
to French nationals, their properties and rights. 

On the date when the present agreement comes into force, the French 
Government undertakes to lift the special measures applying to Egyptian 
accounts or to assets under Egyptian dossier in France. 


Art. 4.— Within the framework of laws and regulations in force in 
each of the two countries, French and Egyptian nationals shall be author- 
ized to resettle themselves in Egypt and France respectively and to resume 
their activities without interruption of the latter being opposed to them 
or allowed to alter their acquired rights. 


Art. 5.— The lifting of sequestration and the restoration of properties 
and rights to the persons entitled thereto or the payment of an equivalent 
for such properties or rights as shall not be restored shall be effected under 
the conditions provided for in Protocol No. 2 which is an integral part 
of the present agreement. 

The lifting of sequestration and the restoration of industrial property 
rights to the persons entitled thereto shall be effected on the conditions 


1 Reprinted from Revue Egyptienne de Droit International, Vol. 14 (1958), Pp) 


344-350. 
* Not printed here. 
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provided for in Protocol No. 3 which is an integral part of the present 
agreement. 


Art. 6.— A commission composed of a limited number of French ex- 
perts shall have as its task to lend its good offices before the competent 
Egyptian authorities in matters of sequestration to all French nationals 
who shall apply to it regarding their properties or rights. 


ArT. 7.— The two Governments consider the present agreement and 
its annexes as well as the other agreements and their annexes signed this 
day as constituting a final settlement of their claims arising out of the 
events of October and November 1956. 

Art. 8.— The present agreement and its annexes shall come into force 
on the day of signing. 

Done at Zurich in duplicate this 22nd day of August 1958. 

For the Government of the For the Government of the 

French Republic, l'nited Arab Republic 

(s) JEAN Roperr. (s) 


[Protocol No. 1 omitted] 


ProtocoL No. 2 


ArT. 1.—a) For each property under sequestration, the appropriate 
sequestrators shall draw up an account showing in debit and credit all 


transactions having a financial bearing upon the properties or the rights 
placed under the sequestrators’ control. However, insofar as concerns 
industrial and commercial establishments, the sequestrators shall have to 
supply only the balance sheets, profit and loss accounts and inventories. 

b) Furthermore, they shall place on record in a report all acts of man- 
agement or dispositions which they have made for the account of the 
sequestrated property. 

ce) When, within the framework of the Egyptian internal regulations, 
the sequestrator has sold, liquidated or in any other manner disposed of 
part or the whole of the properties and rights placed under his control, 
he shall credit the account provided for in paragraph (a) hereinabove with 
the amounts actually collected from the purchaser and debit it with all 
expenses and charges actually paid which are chargeable to the owner and 
relate to said liquidation. 

d) The cession price must cover the whole value of the properties and 
rights disposed of. 

e) When the cession does not entail immediate payment of all the sums 
due and when, due to this fact, the cession price has to be settled in one 
or several instalments, the sequestrator shall deliver to the former owner 
a muniment covering the latter’s rights. 

f) The sequestrator shall be allowed to deduct from the value of the 
properties placed under his control only the amounts provided for by the 
Egyptian internal regulations in foree on February 1, 1957. 
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Art. 2.—a) French owners of properties and rights placed under 


sequestration by the Egyptian authorities or their assigns shall, within 
a year following the coming into force of the General Agreement, submit 
to the Sequestrator General, either directly or through their representative 
an application for the lifting of the sequestration measures. 

b) The foregoing application shall be sent by registered mail with 
acknowledgment of receipt and may be signed by an agent holding a 
power of attorney certified by a notary public. 

ce) Assigns of an owner must present evidence of their claims. 

d) Between the date on which the General Agreement comes into force 
and that on which the sequestration measures are lifted, the sequestrators 
shall continue to exercise their administrative powers over such properties 
as remain under their control. 


Art. 3.—a) Within one month following the receipt by the Seques- 
trator General of the application referred to in the foregoing Article 2, 
the appropriate sequestrator shall lift sequestration measures and surren- 
der the sequestrated properties—against receipt—either to its owner or to 
his representative. 

b) Within the same period, he shall surrender to the owner, in eash, 
the balance of the account referred to in Article 1, paragraph (a 
hereinabove. 

¢) Finally, within the period indicated, he shall also hand over to 
him the accounts and reports referred to in Article 1, paragraphs (a) and 
(b), hereinabove. 

d) An inventory, checked by both parties, shall be drawn up at the 
time the properties are surrendered. 

e) In ease the French owner does not recover from the sequestrator 
the whole or part of the properties that belonged to him or the value 
thereof, he may, within two months subsequent to the surrender of his 
other properties or to a negative reply from the sequestrator, communicate 
to the sequestrator such information as he has concerning these properties 
The sequestrator shall transmit the owners’ request to the appropriate 
Egyptian authorities who shall take the necessary measures to locate th 
missing property. 

f) The restoration of the properties and the surrender of the accounts 
and properties shall be effected free of charge. No tax, duty or addi- 
tional tax shall be paid for these transactions. 


Art. 4.—a) The French owners desirous of submitting to the Egyp- 
tian authorities concerned with sequestration matters an application re- 
garding their properties, shall address it to the Sequestrator General either 
directly or through a representative. 

b) They also may request the Commission provided for in Article 6 
of the General Agreement to lend them its good office. The Commission 
shall intervene only to the extent that it considers the request of the 


interested party to be well founded. 
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c) In ease their application is rejected by the Sequestrator General 
or in case no reply from him is received within four months subsequent to 
the filing of an application, the French owners may submit their dispute 
to the Minister concerned with sequestration matters. 


ArT. 5.— The French owners whose properties have been sold or 
liquidated and who are of opinion that the price at which these properties 
have been disposed of is not in accordance with the provisions of Article 1, 
paragraph (d) hereinabove, may resort to the procedure provided for in 
Letter No. 11* annexed to the General Agreement. 


Done at Zurich in duplicate this 22nd day of August 1958. 


For the Government of the For the Government of the 
French Republic, United Arab Republic 
(s) JEAN Ropert. (s) Ex-Emary. 


No. 3 


ArT. 1.— All the necessary measures shall be taken by the Government 
of the United Arab Republic to the end that the French natural or juristic 
persons to whom their industrial property rights are restored pursuant to 
Article 5, paragraph 2 of the General Agreement shall fully enjoy said 
rights inclusive of the right to appeal to the courts under the same condi- 
tions as if the measures referred to in Article 3, paragraph 1 of the 
General Agreement had not taken place. 


Art. 2.— The periods covering priorities provided for in Article 4 of 
the Convention of the Paris Union for the Protection of Industrial Prop- 
erty which had not expired on October 30, 1956 and those which began 
after that date but more than six months before the signing of the present 
agreement shall be extended for the benefit of French holders of rights 
recognized under the aforementioned convention or of their assigns for a 
six month period subsequent to the signing of the present agreement. 


Art. 3.—A six months’ fixed period beginning at the date of signing 
of the present agreement and without any penalty whatsoever shall be 
granted by the Government of the United Arab Republic to the French 
holders of industrial property rights recognized by the convention referred 
to in the foregoing article or to their assigns, for the conclusion of any act, 
the completion of any formality, the payment of any tax and, generally, for 
the satisfaction of any obligation provided for by the Egyptian laws and 
regulations for the preservation and defense of the acquired industrial 
property rights as of October 30, 1956 or for securing such rights as might 
have been acquired following an application filed in Egypt before that date 
if the measures referred to in Article 1 hereinabove had not intervened. 


Art. 4.— Renewal of the registration of trade marks or commercial 
marks which shall have reached the end of their normal period of protec- 
tion between October 30, 1956, and the date of the signing of the General 


* Not printed here. 
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Agreement, shall have retroactive effect at the date of the expiration of 
such normal duration on condition of its being effected within six months 
from the signing of the General Agreement. 


Done at Zurich in duplicate this 22nd day of August, 199d. 


For the Government of the For the Government of the 
French Republic, United Arab Republic 
(s) JEAN (s) Ex-Emary. 


[Translation | 


EXCHANGE OF LETTERS 
LETTER NO. 1 
To the President of the French Delegation. 
Zurich, August 22, 1958 


Mr. President, 


In the course of the negotiations which have ended in the conclusion of 


the General Agreement signed today, I pointed out that no legal proceed- 
ings or action would be initiated against such French nationals as would 
have infringed in Egypt the rules and regulations whereunder the meas- 
ures referred to in Article 3, paragraph 1 of said agreement were taken. 

Furthermore I specified that no French national had been the subject 
of administrative sanctions or punishments by the courts consequent to an 
infringement to said rules and regulations. 

I confirm you these statements and, in the name of my Government. 
give assurance that the Egyptian authorities shall not undertake any pro- 
ceedings against French nationals who would be in the cases referred to 
in the first paragraph of the present letter. 

You have given me the same assurance as regards Egyptians who would 
have infringed in France the rules and regulations whereunder the meas- 
ures referred to in Article 6, paragraph 2 of the General Agreement were 
taken. I shall be grateful if you will kindly confirm your Government's 
agreement on said assurance. 

I avail myself ete. 

The President of the Delegation of the U.A.R. 
(s) A. G. Ev-Emary 


REPLY TO LETTER NO. 1 
To the President of the Delegation of the U. A. R. 
Zurich, August 22, 195° 


Mr. President, 
By letter under today’s date you have kindly let me know the following 


{As in Letter No. 1] 
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I take notice of the assurances you have given me therein and have the 
honor to let you know my Government’s agreement on the assurance I have 
given you. 

I avail myself ete. 

The President of the French Delegation 
(s) JEAN ROBERT 


UNITED ARAB REPUBLIC—GREAT BRITAIN? 


AGREEMENT CONCERNING FINANCIAL AND COMMERCIAL RELATIONS 
AND BrITISH PROPERTY IN Eoypt 


Signed at Cairo, February 28, 1959 


The Government of the United Kingdom of Great Britain and Northern 
Ireland (hereinafter referred to as the United Kingdom Government) and 
the Government of the United Arab Republic (as successors of the Govern- 
ment of the Republic of Egypt, and acting so far only as concerns the 
territory of the Republie of Egypt), 

Desiring to re-establish normal relations, 

Have agreed as follows: 


ARTICLE | 


(1) For the purposes of the present Agreement the terms ‘‘property’’, 
‘British property’’, ‘‘United Kingdom nationals’’ and ‘‘owners’’ shall 


have the meaning ascribed to them in Annex A to the present Agreement. 
(2) All Annexes to the present Agreement shall be an integral part 
thereof. 
ARTICLE II 


The United Kingdom Government shall on the date of the signature 
of the present Agreement: 


(a) remove all Exchange Control restrictions imposed since July 26, 
1956, on the No. 1 Account of the National Bank of Egypt and on 
the accounts in the United Kingdom of Egyptian banks and com- 
panies incorporated under the laws in force in Egypt and on the 
accounts of Egyptian residents; and 
remove the restrictions imposed on March 15, 1957, on transactions 
affecting securities owned by residents of the Egyptian Monetary 
Area. 

Artic.e III 


Government of the United Arab Republic shall: 


on the date of the signature of the present Agreement terminate the 
application of all measures of sequestration taken by the Govern- 


1 Reprinted from Revue Egyptienne de Droit International, Vol. 14 (1958), pp. 
4-380, 
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ment of the United Arab Republic against British property between 


* Not printed here. 
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October 30, 1956, and the date of the signature of the present Agree- 
ment, and all restrictive measures taken against United Kingdom 
nationals during the same period in accordance with the provisions 
of Proclamation No. 5 of November 1, 1956; 

return all British property (or the proceeds of any such property 
sold between October 30, 1956, and the date of the signature of the 
present Agreement) to the owners thereof in accordance with the 
provisions of Annex B* to the present Agreement and after pay- 
ment only of the charges referred to in the said Annex B; 

be entitled to exclude from the provisions of paragraph ()) of this 
Article property sold between October 30, 1956, and August 2, 195s, 
under the provisions of Proclamation No. 5 of November 1, 1956, 
and referred to in Annex E * to the present Agreement ; 

take the measures in respect of industrial property referred to in 
Annex C to the present Agreement ; 

resume full payment and transfer of Egyptian Government pensions 
to United Kingdom nationals together with all arrears, in accord- 
ance with the Egyptian Laws Nos. 28 of 1923 and 58 of 1940, and 
the Exchange of Notes between the United Kingdom Government 
and the Egyptian Government of August 12, August 31 and Sep- 
tember 9, 1936; 

pay to the United Kingdom Government the sum of £ 100,000 ster- 
ling as an interim payment in respect of compensation due to Brit- 
ish officials dismissed in 1951 in respect of which an Exchange of 
Notes between the Government of the Republic of Egypt and the 
United Kingdom Government dated October 19, 1954, provided 
for the establishment of [aj Commission, and cause the aforemen- 
tioned Commission to make a final assessment of the compensation 
due, and permit the payment of the balance thereof, in sterling ; 
authorise the release to the beneficial owners who are United King- 
dom nationals or institutions of securities and funds (other than 
those formerly owned by United Kingdom nationals in the corpora- 
tions and associations listed in Annex E* to the present Agree- 
ment) held by United Kingdom and other banks outside Egypt to 
the order of banks in Egypt; 

ensure that the running of periods within which rights may be 
exercised in the Cours or tribunals of the United Arab Republic, 
which have not expired on the date of the termination of the appli- 
cation of the measures referred to in paragraph (a) of this Article. 
shall be suspended for a period of three months after the date of 
the signature of the present Agreement in favour of the owners of 
British property ; 

permit United Kingdom nationals to request a re-examination of 
any tax matter which has become final because legal rights have not 


|_| 
|_| 
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been exercised by the Sequestrator. In each case a request for such 
re-examination shall be made in writing to the Director-General of 
the Taxation Department within a period of two months following 
the date of reconsignment referred to in paragraph (4) (7) of 
Annex B * to the present Agreement. Re-examination shall be ear- 
ried out by a Committee presided over by a member of the Egyptian 
Conseil d’Etat, which will consider each application and submit its 
opinion to the competent Minister. The decision of the Minister 
shall be fina] and without right of appeal. 


ARTICLE IV 


(1) The Government of the United Arab Republic shall pay to the 
United Kingdom Government the sum of £ 27,500,000 sterling in full and 
final settlement of the following: 


(a) all claims in respect of the property referred to in paragraph (c) 
of Article III of the present Agreement; 

(b) all claims in respect of injury or damage to property suffered prior 
to the date of the signature of the present Agreement as a result of 
the measures referred to in paragraph (a) of Article III of the 
present Agreement. 


The Government of the United Arab Republic shall: 


pay the sum of £ 27,500,000 sterling referred to in paragraph (1) 
of this Article as follows: 


(i) the sum of £ 3,500,000 sterling on the date of the signature of 


the present Agreement; 
(ii) the sum of £ 24,000,000 sterling on February 29, 1960. 


on the date of the signature of the present Agreement deposit, in 
the name of the United Kingdom Government, United Kingdom 
Government securities of a market value of not less than £ 25,000,000 
sterling (computed at the middle closing prices ruling on the London 
Stock Exchange on the previous day). 


(3) The securities referred to in paragraph (2) (b) of this Article and 
the proceeds referred to in sub-paragraph (c) of this paragraph shall 
remain the property of the National Bank of Egypt who shall be en- 
titled to: 


(a) receive the income therefrom; 

(b) exchange any of these securities for securities of equal market value 
(computed at the middle closing prices ruling on the London Stock 
Exchange on the previous day) ; and 

(ec) give instructions for the sale of any of these securities provided 
that the proceeds, less all costs and expenses of sale, are either: 


* Not printed here. 
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(1) used in order to extinguish in whole or in part any outstanding 
liability on the part of the Government of the United Arab 
Republic arising out of the provisions of this Article, or 

(ii) deposited in the name of the United Kingdom Government. 


(4) In order to extinguish in whole or in part any outstanding liability 
on the part of the Government of the United Arab Republic arising out of 
the provisions of this Article, the United Kingdom Government may, on 
or after March 1, 1960, sell any or all of the securities referred to in para- 
graphs (2) (b) and (3) (b) of this Article, which remain deposited in the 
name of the United Kingdom Government, and may appropriate the pro- 
ceeds, less all costs and expenses of sale, and any sums deposited in aecord- 
ance with the provisions of paragraph (3) (c) of this Article. The United 
Kingdom Government shall pay the balance of the said proceeds, after 
extinction of the said liability, to the Government of the United Arab 
Republic. Upon the extinction of the said liability the United Kingdom 
Government shall return to the Government of the United Arab Republic 
any of the securities and proceeds referred to in paragraphs (2) (bd 
(3) (b) and (3) (ec) of this Article which remain deposited in the name 
of the United Kingdom Government. 

(5) The United Kingdom Government hereby declare on their own 
behalf, and on behalf of United Kingdom nationals, that payment by the 
Government of the United Arab Republic of the sum of £ 27,500,000 ster- 
ling referred to in paragraph (1) of this Article fully and finally dis- 
charges the Government of the United Arab Republic and nationals of the 
United Arab Republic from all liability to the United Kingdom Govern 
ment and United Kingdom nationals in respect of the claims referred 1t 
in paragraph (1) of this Article. 


ARTICLE V 


(1) If the owners of British property at any time subject to the meas 
ures referred to in paragraph (a) of Article III of the present Agreement 
have at no time been residents in the United Arab Republic, or decide not 
to resume residence in the United Arab Republic, or to terminate their 
residence in the United Arab Republic, the Government of the United Arab 
Republic shall, subject to the normal requirements of the Exchange Contro! 
regulations of the United Arab Republic set out in Annex F* to the 
present Agreement: 

(a) give immediate approval to applications for the transfer into ster- 

ling by each such owner of cash and bank balances held by him in 
the United Arab Republic which have at any time been subject t 
the measures referred to in paragraph (a) of Article III of th: 
present Agreement, and sums realised by the sale of property sub- 
sequent to the signature of the present Agreement which has at any 
time been subject to the aforesaid measures, up to the equivalent 
of £E. 5,000 (pounds Egyptian) ; 
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(6) give favourable consideration to applications for further transfers 
into sterling in excess of the transfers provided for in sub-paragraph 
(a) of this paragraph of the cash, bank balances and sums referred 
to in sub-paragraph (a) of this paragraph; 

permit such owners to export to the United Kingdom their jewellery 
and other personal and household effects which have at any time been 
subject to the measures referred to in paragraph (a) of Article ITI 
of the present Agreement. 


(Cc) 


(2) For the purposes of this Article: 


(a) the Exchange Control regulations at any time in force in the United 
Arab Republic concerning rates of exchange shall be applied in such 
a way that United Kingdom nationals shall be accorded treatment 
not less favourable than that accorded to nationals of any other 
country having a convertible or transferable currency; and 

(b) in the ease of applications which were made on behalf of United 
Kingdom nationals and approved prior to July 27, 1956, for the 
transfer of sums into sterling, the rate of exchange for the Egyptian 
pound in terms of the pound sterling shall in each case be calculated 
by using the respective parity values for the Egyptian pound and 
the pound sterling declared to the International Monetary Fund 
on July 27, 1956. 


ARTICLE VI] 


The two Governments shall take steps, including those referred to in 
Annex D to the present Agreement, to permit the resumption of normal 
commercial relations. 


ARTICLE VII 


(1) The two Governments shall permit such freedom of entry and 
exit, and accord such other facilities, as may be necessary for the imple- 
mentation of the present Agreement; and the Government of the United 
Arab Republic shall give favourable consideration to the issue of residence 
permits to United Kingdom nationals who left Egypt between October 30, 
1956, and the date of the signature of the present Agreement, even if they 
have signed undertakings not to return to the United Arab Republic. 

(2) The Government of the United Arab Republic shall afford to the 
United Kingdom Government facilities for obtaining information about 
the claims referred to in Article IV of the present Agreement, and in 
particular shall supply to the United Kingdom Government and United 
Kingdom nationals all the available particulars which are held by the 
appropriate Egyptian authorities concerning the said claims, including 
documents relating to sale or transfer to Egyptian ownership. 


ArTICLE VIII 


The Sterling Releases Agreement between the United Kingdom Govern- 
ment and the Egyptian Government of July 1, 1951, as modified by the 
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Exchanges of Notes between the said two Governments of November 10, 
1952, and August 30, 1955, shall terminate on the final release from the 
No. 2 Account of the National Bank of Egypt. 


ARTICLE IX 


The present Agreement shall enter into force on the date of the signa- 
ture thereof. 


In witness whereof [the] undersigned, being duly authorised thereto by 
their respective Governments, have signed the present Agreement and 
affixed thereto their seals. 


Done in duplicate at Cairo, this 28th day of February, 1959. 


For the Government of the United For the Government of the United 
Kingdom of Great Britain and Arab Republic: 
Northern Ireland: 
F. J. ERRo.L. A. KAlISsouNI. 


ANNEX A 


(1) ‘‘Property’’ shall mean all movable or immovable property whether 
tangible or intangible, and includes rights to receive payment (whether con- 
tractual or not), other contractual rights, copyright, patents, trade marks 
and other forms of industrial property, as well as rights or interests of any 
kind in property. 

(2) ‘‘British property’’ shall mean the property in Egypt of United 
Kingdom nationals. British property shall be deemed to include shares, 
of which United Kingdom nationals are the owners, in corporations or 
associations incorporated or constituted under the laws in force in the 
United Arab Republic even though the documentary evidence of title to 
those shares is held outside the United Arab Republic. 

(3) ‘*‘United Kingdom nationals’’ are: 


(1) physical persons who at the date of the signature of the present 
Agreement are citizens of the United Kingdom and Colonies, citi- 
zens of Rhodesia and Nyasaland, Southern Rhodesian citizens, Brit- 
ish subjects without citizenship, or British protected persons be- 
longing to any of the territories for whose international relations 
the United Kingdom Government are responsible; and 
corporations and associations incorporated or constituted under the 
laws in force in the United Kingdom of Great Britain and Northern 
Ireland or in any territory for whose international relations the 
United Kingdom Government are, at the date of the signature of 
the present Agreement responsible ; 


provided that the persons, corporations and associations concerned were 
equally United Kingdom nationals on October 31, 1956. 

(4) ‘‘Owners’’ shall mean United Kingdom nationals who, on any date 
between October 30, 1956, and the date of the signature of the present 
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Agreement, were entitled to the property, rights or interests in question, 
to the extent to which they were so entitled, and shall include any successors 
of the owners provided such successors are United Kingdom nationals as 
defined in paragraph (3) of this Annex. 


[Annex B omitted] 
ANNEX C 


(1) The Government of the United Arab Republic shall take all neces- 
sary steps to ensure that owners to whom the industrial property rights 
are restored by reason of the provisions of paragraph (b) of Article III 
of the present Agreement shall enjoy these rights in full, including rights 
of recourse to the Courts in the same way as if the measures referred to 
in paragraph (a) of Article III of the present Agreement had not been 
taken. 

(2) Periods of priority provided for by Article IV of the International 
Convention for the Protection of Industrial Property of 1883 (as revised 
in London in 1934) which had not expired on October 30, 1956, and those 
which commenced to run after that date but before the date of the signa- 
ture of the present Agreement shall be extended in favour of the owners 
of industrial property rights for a period of six months following the date 
of the signature of the present Agreement. 

(3) A period of six months, to run from the date of the signature of 
the present Agreement, shall be allowed by the Government of the United 
Arab Republic with no penalty of any kind to the owners of industrial 
property rights including those provided for or recognised by the Con- 
vention referred to in paragraph (2) of this Annex, to perform all acts, 
comply with all formalities, pay all taxes or charges and generally dis- 
charge all requirements of the laws and regulations of the United Arab 
Republic in order to maintain and defend industrial property rights al- 
ready acquired on October 30, 1956, or to obtain those which could have 
been acquired as a result of an application filed before that date if the 
measures referred to in paragraph (a) of Article III of the present Agree- 
ment had not been taken. 

(4) The renewal of registration of trade marks in respect of which 
the period of protection lapsed between October 30, 1956, and the date of 
the signature of the present Agreement, shall have effect retrospectively 
from the date of expiry of the period, provided that the renewal is effected 
before the expiry of a period of not more than six months after the date 
of the signature of the present Agreement. 


ANNEX D 
(1) The Provisional Commercial Agreement between the United Arab 
Republic and the United Kingdom Government contained in the Exchange 
of Notes of June 5/7, 1930, as modified and renewed by the Exchange of 
Notes of October 19, 1952 shall be deemed to be in force as from the date 
of the signature of the present Agreement. 
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(2) In aeeordance with the provisions of Article VI, and without 
prejudice to the generality of the provisions of Article III, of the present 
Agreement: 


(i) the Government of the United Arab Republic shall not institute 
or maintain any measure which results in persons who effect trans- 
actions payment in respect of which is made in sterling receiving 
less favourable terms than they would receive if payment were 
made in any other convertible or transferable currency ; 
shipping agencies which are owned or controlled by United King- 
dom nationals shall receive treatment no less favourable than that 
accorded to the shipping agencies of any other foreign country ; 
in all that relates to civil aviation, including the exercise of traffic 
rights, the Government of the United Arab Republic shall accord 
to United Kingdom nationals, and to aireraft registered in the 
United Kingdom or in any territory for whose international rela- 
tions the United Kingdom Government are at the date of the sig- 
nature of the present Agreement responsible, the same treatment 
which was being granted to them, in accordance with the Air Agree- 
ment initialled by the representatives of the two Governments on 
April 1, 1950, and also accord treatment in accordance with any 
temporary Permit issued by the aeronautical authority of the 
Egyptian Government before October 29, 1956. 


(3) The United Kingdom Government shail, in all that relates to civil 
aviation, including the exercise of traffic rights, accord to nationals of the 
United Arab Republic and to aircraft registered in any territory for whose 
international relations the Government of the United Arab Republic are 
at the date of the signature of the present Agreement responsible, the 
same treatment which was being granted to them, in accordance with the 
Air Agreement initialled by the representatives of the two Governments 
on April 1, 1950, and also accord treatment in accordance with any tempo- 
rary Permit issued by the aeronautical authority of the United Kingdom 
before October 29, 1956. 


Annexes E-G omitted | 


Unitrep Kinepom Notre 


Cairo, February 28, 195! 
Mr. Minister, 

I have the honour to refer to the Agreement signed this day between the 
Government of the United Kingdom of Great Britain and Northern Ireland 
and the Government of the United Arab Republic concerning financial and 
commercial relations and British property in Egypt, and to the negotiations 
leading thereto. In the course of these negotiations there arose certain 
claims put forward on the one hand by the Government of the United 
Kingdom and on the other by the Government of the United Arab Republic, 
for which no provision is made in the Agreement. 
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For their part the United Kingdom Government put forward claims, 
arising out of the events of October-November 1956, including claims in 
respect of United Kingdom Government property situated in the Suez Canal 
Base (as defined in paragraph (1) of Part A of Annex II to the Suez Canal 
Base Agreement of October 19, 1954, and in respect of the costs incurred by 
the Government of the United Kingdom for clearance of the Suez Canal, 
being costs for which the United Nations Organisation did not assume 
responsibility. The Government of the United Arab Republic do not admit 
liability in respect of any of these claims. 

(3) For their part the Government of the United Arab Republic put 
forward claims arising out of the events of October-November 1956, inelud- 
ing damage to Government and private property, and damage to public 
utilities including loss of revenue, damage to the Suez Canal including loss 
of revenue to the Suez Canal Authority and other damage to the Egyptian 
economy. The United Kingdom Government do not admit liability in 
respect of any of these claims. 

(4) In consideration of the foregoing and without prejudice to any of 
the provisions of the Agreement referred to in paragraph (1) of this Note, 
I have the honour to propose that the two Governments shall waive all the 
claims and categories of claims described in paragraphs (2) and (3) of 
this Note. 


(5) If the foregoing proposal is acceptable to the Government of the 


United Arab Republic, I have to suggest that the present Note, together 
with your reply in that sense should be regarded as constituting an Agree- 


ment between the two Governments in this matter. 
I avail, &e. 
J. ERROLL. 


Unitep ARAB REPUBLIC NOTE 


Cairo, February 28, 1959. 
Sir, 

I have the honour to acknowledge receipt of your Note of today’s date 

which reads as follows: 
|Text of United Kingdom Note] 

(2) In reply I have the honour to inform you that the foregoing pro- 
posal is acceptable to the Government of the United Arab Republic and that 
your Note and the present reply shall be regarded as constituting an 
Agreement between the two Governments. 

I avail, &e. 
A. KalIssoun! 
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